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¥arch 27, 1991

Carolyn Johns-Gray

Commigaioner, ANC 6C-08

Suite 300

2041 Martin Luther King, Jr. Avenue, S.E.
Washington, D.C. 20020

Ra: How do ¢conflict-of-intarast lawe and cothar
laws limit actions by Advisory Nelghborhood
Commieeions?

Dear Commissionar Johne-Gray:

Thiae is 1ln response Lo your February 8, 1991 letters to the
Acting Corporation Coursel in which you seek advice concernping a
mmber of questions relating to the operation of Advisory Neigh-
porhood Commission (ANC) 6-C.

Your first question is as followa: "Can ANC funds ba used
to pay for courses for commissioners? 1If so, emactly what
Lype(s)?* The general answer to this question is "no.” See
{enclosed} copy of memorandum, dated March 13, 1991, Erom this
Offica to Virgll Thompson.

Your second question 18 whethar it is a "confllct of inter-
est for ANC funds [to be used] to pay for a coursa for commias-
eloners that Is belng teught by anothar commissioner of the same
commiesicon.” Since thare I ne statutory authority to umsa ANC
funds to pay for such e course in the first instance, this ques-
tion need not be addrassed.

Your third question iar: “Can ANC funds be used to purchase
tlckets for commissioners to attend a program to listen to
various persons epeak?™ The answar to this quastion ia "no" for
the remsons stated in the enclosed memeorandum of Merch 13, 1991.

Your fourth quastion is: "Car ANC funds be refusad a resi-
dont of a commission area and grented te a resident of another
commispion area 1n another ward.” Saction 16(m) of the Advisory
Neighborhood Councils Act of 1975 (“act™) (== amended by § 3(£)
of the Advigory Nelghborhood Commiasionh Amendment Act of 1990,
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offective March 6, 1991, D.C. Law 8-204), D.C. Coda § 1-264(m)
(1991 Supp.), providee in pertipent part that "[a] grant to an
individual shall be prohibited as a non-public purposs expendi-
tiira.” Generally, ANC funds are to be expended for public pur-
poses "within the Commieelion area.™ § 16(1) of the act, D.C.
Coda § 1-264(l) (Supp. 1991). Consistent with this requirement.
funds could go to an entity outslide the commisedon area that
benefits residents of the commigslon area. Bee (enclosed) copy
of letter, dated March 6, 1991, from Councllmember Nathanson to
ANC 4-B Chailrperson Amanda Lyon.

Your fifth quastion 18 ag followe: "Is 1t agalnst tha law
or rulee of the ANC Charter to remove office files from the
comnission office? More spacifically, financial reporte, minutes
and correspondenca?” D.C., Law 8-204 added s new § l6{(e) to the
ect, D.C. Code f 1-264(e) (Bupp. 1991), which provides in per-
tinent part as follows: “"Each Commiseion shall, by resolutlon,
designate the location st which tha Commiseion’s booke and
records shall ba maintained which shall, if the Commiesion has a
regqular office, be the Commission office.* Thue, 1f a Commission
haeg an office, i1ts books and racords miat be kept at that office.
Therefore, lt would vlolate this provision for s porson to remove
an ANC’'s original bocke and records from the ANC's offica.

Your slrth question Is: "Is AL agalnst the law or rules of
tha ANC Chartar to house ANC office supplies and/or equipment in
the home of & commissioner thereby denying use of seid supplies
by other commissionars?* D.C. Lawv 8-204 added s new § 16{(p) to
the act, D.C. Code § 1-264(p} (Supp. 1991), which provides: ™Any
Commiesionar within an lpdividual Commission shall have egqual
access to the Commission office in order %o carry ocut Commizslon
duties and responsibilities.” Thie rlght of egual accass to the
Commiesion office implies a right of accese to Commiselion sup-
plisg and equipment necessary for commisslomers to carry out
their official duties. Therefore, it would ba a violatlon of
this provision for a commissioner to prevent other commizsioners
from having e@qual access to ANC supplies or equipment.

Your seventh gquestion is: "Ie it againet the law or rulea
of the ANC Ckarter for past staff or commlssiocnere to retain
alarm and door keys to the commission office.” The act does not
addrees thie question. Rathar, it is a mattar of policy that
should be addresesed in the commission’s by-lawe or by resolution.
It certalnly would be propar for the commlesion te require former
staff parsonnel or former commlssioners to surrender such keys.

Your elgkth questlion is as followst "Ie it public corruption
for an ANC or individual Commissionar to vote againet the wishas
of the community? What recourse, through your offlce, does the
community have Iin this type of case?™ Prior to tha March 6. 1991
effactive date of D.C. Law 8-204, § l4(a) of the act, D.C. Code
f 1-262(a}, provided in pertinent part that "[r]esldent views
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. sh&ll e lncorporated In positiopns taken by the Commieesions.”
Saction l4{a} of the act was repealed by & 3({d){(1l) of D.C. Law 8-
204, In newly amended § l4(b) of the act, D.C. Code B 1-262(b)
(Supp. 1991), the fecllowing sentence appears: "Communlity views
shall ba adequately considered in positions taken by the Commis-
glon.™ In the October 25, 1990 Commiitese on Government Opera-
tions Report ("Committee Report*) on Bill 8-626 {the bill that
became D.C. Law 8-204). the following appears at page 61 "The
requirement that reeildent wvlews must be incorporated in posailtions
tahen by the Commiselone has been retaiped 1ln amended subsection
l4(b).* Thus, althcugh the Committee on Government Cparatlons
(and ultimately the full Council) changed the statutory languaga,
tha Commlttee Repoxt lpdicates that the genaral intent is the
gama, namely that commisslioners are reguired to report tha views
af resldente in making recommendations to government agencies.
However, commiasloners may ezxercise thailr own judgment in woting.

Finally, in answar to the second part of your quastion, 1f a
commisasloner votas agsinst the wishas of his or her constituents,
the recourse 1s via tha ballot box, elthar at the nerxt regular
election or betwaen regular alections through the recall preocess,

Your ninth quastion 1s1 “"Is it public corruption for a
copmissioner to accept lunches and other like materials from
persona who come hafora the commission for support?” ANCe

. should have confllct of intarest provigions in their by-laws.
Thus, you should consult your ANC's by-laws to see 1f this
aituation 1s addressed there. If not, you should conelder
adopting rules asddreseing thie situatlon. ANC commissioners are
axpressly covered by the conflict of Interest provisions of D.C.
Code § 1-1461 (1987). Sea D.C. Code § 1-1462(i){2) {1987).
Subsection (c} of D.C. Code E 1-1461 provides:

No person shall offer or give to a public offlcial
or a membar of a public officlal s household, and no
publlc official shall solicit or recaelve anything of
value, including a glft, favor, service, loan, gratul-
ty, discount, heoepitality, political comtribution, or
promise of future employment, based on mny understand-
ing that such public officlal’'s offlcial actlons or
judgment or vote would be influenced thereby, or whera
i1t could reazenebly be inferred that the thing of value
wonld Influence the public_officlal in tha discharge
of hia or her duties, or as a8 rawerd, except for poli-
tical coptributions publicly reported pursuant to § 1-
1416 and transactions made in the ordinary coursge of
business of the person offering or giving the thing of
value. |[Emphasis addad.]

Thus, to aeatablish a violation of this provision it 1= not
rnecensary to prove that an ANC commiesjioner consciously took
. somathing of value in exchange for his or har vota. All that



4

need ba aaiablished is that the acceptance of the thing of wvalua
by the ANC commisaloner crested a reasonable Infersnce that his
or her vote was thereby influenced. Violations of D.C. Coda

§ 1-146]1 are punishable by civil penslties under D.C. Code § 1-
1435 (1987) and by criminal penalties under D.C. Coda § 1-1471
{1987). Civi] enforcamant is by the Director of Campaign Fi-
nance (lnvesilgation and prosecution) and the Board of Electlone
apd Ethlcs (hearing and disposition of charges). See D.C. Code
8 1-1432(c) and 1-~1435(a)(2) (1987). Crimipal enforcament 1s by
the "United States attorney for tha Digtrict of Columbia in the
pame of the United Btates.” D.C. Code § 1-1471.1{d) (1987).

Your tenth quaestion is as follows: "Can ANC's accept free
rent f£rom a daveloper in exchange for woting agaipet the communi-
ty and in favor of the devaloper?” No law epecifically addresses
thia adtuation. D.C. Coda % 1-1451 applies to eltuationse ilnpvolw-
ing a public official"a selling hls or her vote for pereonal
gailn. Howevar, the conflict of interest inherent in such a situ-
ation is obwvious, and would tend to weaken the persuasiveness of
the position taken. »Ase suggested in the answer to your alghth
queation, 1f commiseioners ara voting contrary to the wishes of
thelr constituente, the remedy ie in voting booth, at a regular
or racall election.

Your eleventh quastion 1s as follows: "Can ANC's rent space
in a developer's bullding when sald developer hae to come before
1%t for support?™ There is nothing iIn the law which addreeses
thls question. While it would not appear to be illagml for an
ANC to do so0, it could put the ANC in a confllict of interest
siltuation, and thus could adversely affect the persuasiveness of
& poaltion taken by the commission involving the developer.

Your twalfth question 1s:1 "Can ANC'e refuse to cenvena the
comminity 88 gtated in the ANC manual, "ANC s must convena resl-
dents of i1ts commimsion erea regqularly, at lesst four [4) times a
year to abtaln their views on problems in the commission areaas.
gsac. l4(a}.” What recouree do individual commisajioners or raesi-
dents hava in thelr area?” [Emphasis in original.] As noted
sbova in the anewer to your aighth quastion, § 1l4{a) of the act
waa repeaaled by D.C. Law 8-204. Thus, there 1s no longer any
regquirement that ANCe must hold "a minimum of 4 town meatings per
year.” Committee Report at 6.

Your thirteenth queetion is as follows: “"Can a chairperson,
without the wote of the full commission and in a non-emergency
sltuation, cancel meetings because of the chair’s vacation or
desire to attend m political party when the ANC manual states,
"ANC’s wust meet regularly, at least nine (9) times a year to
conslder any actione or proposed actlons by government entitiles
...."? Baction 14(b)} of the mact, D.C. Coda % 1-262(b) (Supp.
1991) (as amended by D.C. Law B8-204), provides in pertinent part
that each Commission "shall meet in public passlon at regular
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intervals gt least 9 times por year.” and that "[t)o the axtent
poesibla, each Commission shzsll, at its lst mesting of the
calendar yaax, adept a schedule of regular Comrission maetings
for the remalpder of the calendar yezr.” 8ection 14(e), D.C.
Code § 1-262(e) (Supp. 1991) (ms aemended by D.C. Law 8-204),
provides that the "Chalrperson shall serve as convaner of the
comnleelonr and ehall chalr the Commilssailon meatings® and that the
*Vice-Chalirpereon ahall fulfil) the obligations of the Chair-
parsont in the Chairperson’s absence.” As the “convener”™ of the
Commlesion, it appears that, ebsent a Comrieslon rtule or by-law
£o the contrary, the Chalrman hes tha authority to cancel a
scheduled Commiseion meeting. ©On the other hand, the policy of
tha act, as ipdicated aebowve, 1s that ANC's annually adopt a
"schedula of regular Commission meetings" for the cglandar year.
HMoreovar, as also indicated abovae, the Chailrperson’s presence is
not nacassary for the conduct of a meseting, since tha Vice-Chalr-
parson 18 authorized to assmme the dutiens of the Chairperson in
the latter‘e absence. Therafore, if s Commission wisghes to limit
the authority of the Chalrperson to cancel a schedulad maating,
it may do so by the amdoption of an appropriate by-law, such as,
for example, & by-law that providee that no scheduled Commisasion
meoting may be cancelled by the Chairperson unless g majority of
the commilssionere conzent to tha cancellation. In the absenca of
such & by-law, the Chairperson could cancal tha meating.

Your fourteerth cueetior is: "Can ANC 8 deny the public
accass to executive committee meetings and what type of maetings
othar than to diecuee pereonnel matters can an ANC hold in pri-
vata?” Sactlon 14(g) of the ackt, D.C. Code § 1-262(g) (1987).
makas § 742(a) (the "open meetings"™ provislion) of the Self-
Government Act, D.C. Code § 1-1504{a) [(1987). applicable to
ANC 8. Bection 742(a) provides:

All meetinge {(Ilncludipg hearings) of any department,
agency, board, or commission of the District govern-
ment, including meetinge of the Council of the District
of Columbia, at which official action of any kind 1s
taken shall be open to the public. No resolution,
rule, act, regqulation, or othar official action shall
bo affactive unlese taken, made, or enacted at such
maating,

By mamorandum (copy encloeed), dated Jume 18, 1985, this 0Office
advisad the Director of the D.C. Public Library concerning when
it 18 pemiesible for the Board of Library Trustaas to meat 1n
“executive geselon.” That advice applies equally to ANCs. Your
question assumee that there exists an ercaption to the open
meatings requirement when ANC Commissioners "diascuss personnel
mattars.” No such ermception 18 set forth in § 742(a) of the
Self-Govarmment Act or in any othar law applicable to ANCs.
Tharafora, your assumptlon 1n this regard is incorrect. Contrast
Goodwin v. District of Columhian, 343 A.2d &3 (D.C. 1975) {open
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. meatings provision of Self-Covernment Act does not apply where &
gpecific statute authorizes the Board of Educaticon to close a
meeting to the public). (Bee D.C. Coda § 31-101{e){1l) (1988),
which provides that the Board of Education “[m]ay close to the
public any meefting (or part thereof) dealing wilth the appoint-
ment, promotlon, transfer, or Lerminetion of employmem® of, or
gny other related mattar involving, any amployee of the Board of
Bduncation®™).

In your fifteenth amd last question, you askt: “Under what
clroumstances can counter-productivity be ldentified sa fraud
against the community.* This question ie not sufficiently
spaciflc to permit an answer.

Sinceraly,

WF%

Thomas F. Bastow

Chief

Legislation & Opinions Saction
Lagal Counasal Division

ccr Boporable Jamas E. Nathanson
|'. Virgil Thompaon
Otles Troupe

Bnelosiiras



