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Legal Advice - Does the Federal Privacy Act Apply to the District? 
(AL-15-222) 

On April 10, 2015, you asked us whether the Privacy Act of 1974 ("Privacy Act")1 applies to the 
District government. Generally, it does not, but it affects the District's participation in certain 
federal programs. 

In 197 4, Congress found that "the privacy of an individual is directly affected by the collection, 
maintenance, use, and dissemination of personal information by Federal agencies."2 

Accordingly, it adopted the Privacy Act to "provide certain safeguards for an individual against 
an invasion of personal privacy."3 Congress considered broadly applying these safeguards to 
federal, state, and local governments,4 but the final adopted legislation largely rejected that 
approach. 5 It instead applies almost exclusively against "agencies."6 The term "agency" -

1 Approved December 31, 1974 (88 Stat. 1896; 5 U.S.C. § 552a). 
2 Privacy Act,§ 2(a)(l) (88 Stat. 1896). 
3 Id. § 2(b) (88 Stat. 1896). 
4 See, e.g.,'1ntroductoty Remarks of Sen. Sam J. Ervin, Jr., on S. 3418," at 11, reprinted in Senate Comm. on Govt. 
Operations, Legislative History of the Privacy Act of 1974, at 14 (1976), available at 
http://www.loc.gov/rr/frd/Military Law/pdf/LH privacy act-1974.pdf(last visited Apr. 13, 2015). 
5 See United States Dep't of Justice, Overview of the Privacy Act of 1974: 2012 Edition, at 7, available at 
http://www.justice.gov/opcl/overview-privacy-act-1974-2012-edition (last visited Apr. 13, 2015) ("State and local 
government agencies are not covered by the Privacy Act") ( emphasis in original). 
6 See generally 5 U.S.C. § 552a. 

1350 Pennsylvania Avenue, N.W., Suite 409 Washington, D.C. 20004 Phone (202) 724-5524 Fax (202) 724-6160 

BMoskowitz
Cross-Out



• 

which the Act borrows from the federal Administrative Procedure Act7 - explicitly excludes "the 
government of the District of Columbia,"8 so the Privacy Act's restrictions on "agencies" do not 
apply to the District government. 

One Privacy Act provision, however, does apply to the District government. Section 7, which 
applies to any "Federal, State, or local government agency," limits the District government's 
authority to collect social security numbers. The District government generally may not "deny to 
any individual any right, benefit, or privilege provided by law because of such individual's 
refusal to disclose his social security account number."9 Moreover, when a District agency 
requests an individual's social security number, it must explain "whether that disclosure is 
mandatory or voluntary, by what statutory or other authority such number is solicited, and what 
uses will be made of it."10 

While the Privacy Act generally does not impose restrictions on District government agencies, it 
does affect District government participation in certain federal programs. There are restrictions 
on when a federal agency may share its "records"11 with a District government agency without 
the consent of the individual(s) described in those records. 12 Moreover, when a federal agency 
shares its records with a District agency, that arrangement may come with restrictions that the 
District agency must observe. For example, when a federal agency shares records with a District 
government agency in order to match those records against the District's own data, the federal 
agency and the District agency must enter into a written agreement that explains the components 
of the program, such as the purpose of the sharing, the anticipated results of the sha~ing, and 
"procedures for ensuring the administrative, technical, and physical security of the records 
matched and the results of such programs. "13 

If you have any questions with regard to these comments, please contact Joshua Turner, 
Assistant Attorney General, at 442-9834, or me at 724-5524. 

JMR/jat 

7 5 U.S.C. 552a(a)(l) states that "the term 'agency' means agency as defined in section 552[(f)](e) of this title." 
This slightly confusing citation is a reference to 5 U.S.C. § 552(f)(l). See Dong v. Smithsonian Inst., 125 F.3d 877, 
878 (D.C. Cir. 1997) (the Privacy Act "borrows the definition of'agency' found in FOIA"). The federal FOIA, in 
tum, borrows its definition of"agency" from the federal Administrative Procedure Act. See 5 U.S.C. § 552(f)(l). 
8 5 U.S.C. § 55l(a). See Williams v. Dist. of Columbia, 1996 U.S. Dist. Lexis 10666, *13 (D.D.C. 1996) ("the 
Privacy Act does not apply to the District of Columbia"). 
9 Privacy Act,§ 7(a)(l) (88 Stat. 1909). 
10 Id. § 7(b) (88 Stat. 1909). 
11 Under the Privacy Act, a "record" is an "item, collection, or grouping of information about an individual that is 
maintained by an agency." 5 U.S.C. § 552a(a)(4). 
12 See id. § 552a(b). 
13 Id § 552a(o)(l)(A), (B), and (G). 
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