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On July 10, 2015, Gottlieb Simon1 asked our office whether section 742 of the Home Rule Act2 

applies to Advisory Neighborhood Commissions ("ANCs"), and if so, whether an audio 
recording of an ANC meeting is a sufficient substitute for a written transcript. In my view, the 
answer to both questions is yes. Section 742 applies to AN Cs on its own terms, just as we 
suggested in a 2011 ANC letter.3 At the same time, ANCs may keep either written or audio 
transcriptions of their meetings. 

Section 742 (also known as the "Sunshine Act"/ establishes two requirements for "meetings of 
any department, agency, board, or commission ... at which official action of any kind is taken." 
These meetings must be "open to the public," and "written transcript[s] or transcription[s]" of 

1 Mr. Simon is the Executive Director of the Office of Advisory Neighborhood Commissions. 
2 District of Columbia Home Rule Act, § 742, effective December 24, 1973 (87 Stat. 831; D.C. Official Code § 1-
207.42 (2012 Rep!.)). 
3 Letter from Jason Lederstein, Assistant Attorney General, to Yvonne Jefferson, ANC 4B Chair, May 27, 2011 (on 
file). 
4 While the representative who introduced this provision hailed from Florida (the Sunshine State), the provision's 
"sunshine" nickname likely stems from Justice Brandeis's observation that: 

Publicity is justly commended as a remedy for social and industrial diseases. Sunlight is said to be 
the best of disinfectants; electric light the most efficient policeman. 

LOUIS BRANDEIS, OTHER PEOPLE' S MONEY 62 (National Home Library Foundation ed. 1933) (as cited in Buckley v. 
Valeo, 424 U.S. 1, 67 (1976)). 
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these meetings must be "made available to the public during normal business hours of the 
District government." 

I. Section 742 Applies to ANCs 

As we have suggested in the past, one of the sunshine provisions unmistakably applies to ANCs 
because the Council required ANCs to obey it. In 1976, the Council stated that "each [ANC] 
shall be subject to section 742(a) of the [Home Rule Act],"5 the provision that requires open 
meetings. It said no such thing, however, about section 742(b), the provision that requires 
District government bodies to maintain publicly available transcripts or transcriptions of those 
meetings. That requirement applies only if section 742 applies to ANCs by its own terms. 

In my view, section 742 does apply to ANCs by its own terms because an ANC (then called an 
"advisory neighborhood counciI")6 is a "commission" within the meaning of section 742. 

A. The Plain Text of Section 742 Reaches AN Cs 

Section 742 applies to every "department, agency, board, or commission." Our prior memoranda 
have read this language (including the word "commission") broadly.7 In my view, an ANC is a 
"commission" under the statute because it is a group of government officials that, as a body, 
performs identified functions under law. 

To determine section 742's meaning, I turned to the adopted, controlling text.8 "In interpreting 
statutory text courts use the ordinary meaning of terms unless context requires a different 
result."9 In 1973, when the Home Rule Act was adopted, no District law or federal law defined 
what a "commission" was, so I examined that word's ordinary meaning. According to the Fifth 
Edition of Black's Law Dictionary (1979), a commission was a "board or committee officially 
appointed to perform certain acts or exercise certain jurisdiction of a public nature or relation." 
It is possible to infer from this relatively contemporaneous definition that commissions are 
appointive administrative bodies, with members selected by public officials, not by the voters. 

5 Duties and Responsibilities of the Advisory Neighborhood Commissions act of 1975 ("Duties Act"),§ 2, effective 
March 26, 1976 (D.C. Law 1-58; D.C. Official Code§ 1-309.1 l(g) (2012 Repl.)) (emphasis added, but 
capitalization of the act's title reflects the original). 
6 See Home Rule Act,§ 738 (87 Stat. 824) ("Advisory neighborhood councils") (emphasis added); H. COMM. ON 
THE DIST. OF COLUMBIA, 1 BACKGROUND AND LEGISLATIVE HISTORY OF H.R. 9056, H.R. 9682, AND RELATED BILLS 
CULMINATING IN THE DISTRICT OF COLUMBIA SELF-GOVERNMENT AND GOVERNMENT AL REORGANIZATION ACT 
("Home Rule History"), Serial No. S-4, at 494 (1974) (introducing the "advisory neighborhood council" concept). 
7 See Memorandum from Wayne C. Witkowski, Deputy Attorney General, to Andrea R. Littlejohn and Nancy L. 
Alper, Assistant Attorneys General, Nov. 14, 2007 (on file) (applying an expansive definition of"commission" from 
a 2007 edition of Black's Law Dictionary). 
8 See Carcieri v. Salazar, 555 U.S. 379, 388 (2009) (where the "statutory text is plain and unambiguous," we must 
"apply the statute according to its terms"); In Re Sinclair, 870 F.2d 1340, 1343 (7th Cir. 1989) ("Statutes are law, not 
evidence of law"). 
9 Gonzalez v. Carhart, 550 U.S. 124, 152 (2007). 

2 



• 

• 

That is often so10 
- but not always. The term "commission" can refer, and often has referred, to 

an elected body. 11 

Webster's II New Collegiate Dictionary, published only eight years after the Home Rule Act was 
adopted, defined a commission as a "group of persons directed to perform some duty." And for 
more than a century before the Home Rule Act was adopted, the term "commission" was often 
used to describe local elected bodies. 12 Indeed, municipalities are often governed by elected 
commissions. As McQuillin's treatise on municipal corporations observes, "[t]he method of 
governing towns and cities by a small board of commissioners ... , constituting the municipal 
government has been widely adopted."13 And unlike the board of commissioners that once 
existed in the District, municipal boards of commissioners are frequently selected by the voting 
public. 14 This is especially significant because, when Congress was crafting the Home Rule Act, 
it surveyed existing municipal practices, 15 and would therefore have every reason to know how 
prevalent elected commissions were. 

My review of the plain text leads me to conclude that an ANC - an elected body established by 
law to carry out certain advisory functions - is a "commission" under section 742. 

B. The District's History Does Not Compel a Different Result 

While many other municipalities have had elected commissions, I have not identified any such 
commissions in the District before 1973. Accordingly, one could argue that, in the context of 
District law, the term "commission" should be read to exclude an elected body. That argument is 
unpersuasive. Even if the District government had not included elected commissions before 
1973, it does not follow that having unelected members was a defining feature of a commission 
in the District. Someone who encounters a black squirrel for the first time may rationally 

10 Even the Nelson Commission, for instance, which was a legislative commission convened for the purpose of 
making recommendations, was composed of members appointed by the President of the United States, by Senate 
leadership, and by the Speaker of the House. AN ACT to establish a Commission on the Organization of the 
Government of the District of Columbia and to provide for a Delegate to the House of Representatives from the 
District of Columbia, § 104, approved September 22, 1970 (84 Stat. 845; Pub. L. 91-405). 
11 Indeed, no source I have found maintains that an unelected body cannot be a "commission." 
12 See, e.g., Brodhead v. Ezell, 348 F. Supp. 1244, 1246 (S. Dist. Ala. 1972) (A local act "requires that each of the 
Commissioners be a qualified elector of the district he represents and that each shall be elected by the qualified 
electors residing in the district"); State ex rel. Otto v. Kansas City, 276 S.W. 389,393 (Mo. 1925) (describing a 
system in which Commissioners were elected to agree on a new local Charter); Street v. Cloe, 93 So. 591, 592 (Ala. 
1922) (referring to the "elected commissioners of the city of Birmingham"); State ex rel. Farr v. Young, 44 S.E. 586, 
586 (S.C. 1903) ("It is admitted that petitioners are the duly elected board of commissioners of public works for the 
town of Union"); People ex rel. Baird v. Tilton, 37 Cal. 614,615 (Cal. 1869) ("The Board of State Harbor 
Commissioners is composed of three members, one of whom is elected by the electors of the State"). 
13 2A EUGENE MCQUILLIN, MUNICIPAL CORPORATIONS § 9.23 (3d. ed. 2006). 
14 Compare id. ("The essential feature of the commission form is towards a more compact organization which ... 
seeks to render the officers directly accountable to the electors") with Jason I. Newman and Jacques B. DePuy, 
Bringing Democracy to the Nation 's Last Colony: The District of Columbia Self-Government Act, 24 AM. U. L. REV. 
537, 545-546 (1974-1975) (In 1874, "[r]esponsibility for governing the District was vested in three Commissioners 
appointed by the President"). 
15 See S. REP. No. 93-482, at 44 (1973) ("extensive research was conducted on the governments of other cities"). 

3 



• 

• 

recognize it as a squirrel, and someone who encountered the District's first elected advisory body 
would be entitled to recognize that body as a commission . 

Even if prior District law provided some support for a narrow reading of the term "commission," 
the statute's plain purposes make that alternative reading highly implausible. When a statutory 
phrase is ambiguous because it can bear more than meaning, the statute's evident purposes may 
help determine which possible meaning is correct. Assuming that the term "commission" is 
ambiguous because it could either include or exclude an elected body, section 742's purposes 
would point decisively towards the inclusive reading. The Home Rule Act's legislative history 
contains little discussion of section 742, but the manifest purpose of that provision - as with all 
open meetings provisions - is to bring significant government proceedings into the public eye. 16 

The Home Rule Act empowered ANCs to conduct programs in the neighborhood area using 
public funds, 17 and if section 7 42 did not apply to them, they would be free to decide behind 
closed doors how public funds were to be spent, unless the Council decided otherwise. In short, 
concluding that ANCs are commissions would serve Congress's purposes by ensuring that ANC 
operations faced public scrutiny. Concluding that they are not "commissions," on the other 
hand, would gratuitously undermine those purposes by allowing the Council to shield ANC 
operations from the public eye. 

C. Contemporary Council Legislation Does Not Compel a Different Result 

A stronger- but still unpersuasive - argument against this memorandum's position might stem 
from the Council's contemporary interpretation of an AN C's openness responsibilities. If the 
Council's ongoing practice, dating back within two years of the Charter's adoption, made clear 
the Council's contemporary view that ANCs are not subject to section 742 on its own force, that 
would present a serious counterargument to the broad reading this memorandum adopts. In my 
view, however, the Council's contemporary interpretation is ambiguous at best. It cannot 
overcome the statute's plain text. 

Where statutory language leaves the answer to a question ambiguous, a court might also consult 
historical practice. 18 The strongest basis for inferring a contemporary practice that would shield 
ANCs from the Sunshine Act is a piece of 1976 legislation that helped establish each ANC's 
duties and responsibilities. 19 That legislation explained an AN C's duties and responsibilities, 

16 See, e.g. , Miami Beach v. Berns, 245 So.2d 38, 41 (Fl. 1971) ("The evil of closed door operation of government 
without permitting public scrutiny and participation is what the [Florida] law seeks to prohibit"); Memorandum from 
Robert R. Rigsby, Corp. Counsel, to StephenD. Harlan, Chairman, Fire/EMS Chief Search Comm., at 3, Feb. 14, 
2000 ( on file) ("The purpose of the Act is to ensure that affected parties are on notice of official actions by requiring 
that those actions be made publicly"); Memorandum from Vanessa Ruiz, Acting Corp. Counsel, to Jasper Burnett, 
Acting Director, Dep't of Public and Assisted Housing, at 3 (undated; on file) ("What the law seeks to eliminate are 
closed meetings which engender in the people distrust of the officials who are clothed with the power to act in their 
name")(quoting Mclarty v. Bd. of Regents of the Univ. Sys. of Ga., 200 S.E.2d 117,119 (Ga. 1973)). 

There are, of course, limits to this rule. For example, the D.C. Court of Appeals, citing a Corporation Counsel 
opinion, has held that quasi-judicial deliberations are not subject to section 742. See Jordan v. Dist. of Columbia, 
362 A.2d 114, 118 (D.C. 1976). 
11 See Home Rule Act,§ 738 (c)(2) and (e) (87 Stat. 824-825). 
18 See, e.g., NLRB v. Noel Canning, 134 S. Ct. 2550, 25560 (2014). 
19 See n.5, supra (full citation). 
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and it stated (as it still states today) that ANCs "shall be subject" to the requirements in section 
742(a) of the Home Rule Act20 

- and, by implication, not subject to section 742(b).21 Stating that 
AN Cs "shall be" subject to section 742(a) implies that they were not subject to it before. 
Moreover, if the Council believed that the ANCs were already subject to both parts of that 
provision, reaffirming only one part of that provision would make little sense. 

At the same time, the Council's other actions suggest that it did see ANCs as commissions. In 
1975, the Council specifically redesignated Advisory Neighborhood Councils as Advisory 
Neighborhood Comrnissions.22 Admittedly, it did so in order to avoid confusion. As Council 
Chairman Tucker explained when the bill was being introduced, the bill's purpose was to 
"Jesse[ n] potential confusion between Council members and the several hundred members 
representing single-member districts to the ANCs."23 Still, this action is only intelligible if the 
Council thought an ANC could sensibly be labeled a "commission." Accordingly, while some of 
the Council's early actions support excluding ANCs from section 742's otherwise-broad scope, 
other, earlier actions point in the opposite direction. 

II. Audio Recordings of ANC Meetings Satisfy Section 742 

In my view, ANCS do not need to keep written transcripts of their meetings. They may satisfy 
the Sunshine Act by maintaining and sharing audio recordings of their meetings instead. Given 
the ease of making, storing, and sharing audio recordings in the twenty-first century, this should 
avoid any meaningful strain on ANC resources . 

Section 742(b) requirement to keep a "written transcript or transcription," and to make "[c]opies 
of such written transcripts or copies of such transcriptions" available to the public, permits AN Cs 
to keep and share audio recordings rather than written transcripts. The 1981 edition of Webster's 
New Collegiate Dictionary defines a transcription to include an "electronic transcription," i.e., a 
"phonograph record or tape recording especially designed for use in radio broadcasting." 
Reading the word "transcription" in context yields the same conclusion: an ANC may keep and 
share either a "written transcript" or a "transcription". The plain implication is that a 
transcription need not be written. 

The text is quite clear that audio recordings satisfy section 742(b), but the legislative history 
removes any remaining doubt. Representative Young of Florida introduced the language that 
became the Home Rule Act's open-meetings provisions, and his original language required a 
"written transcript."24 The District, however, urged the House to expand Representative Young's 

20 D.C. Official Code§ 1-309.1 l(g) (2012 Repl.). 
21 See ANTONIN SCALIA AND BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS§ 10 
(2012) (Often, "[t]he expression ofone thing implies the exclusion ofothers"). 
22 See Advisory Neighborhood Commissions Act,§ 2, effective October 30, 1975 (D.C. Law 1-21; 22 DCR 2470). I 
have not identified any memorandum or other document explaining the source of the Council's authority to rename 
these Congressionally-created bodies. 
23 Memorandum from Chairman Sterling Tucker to Councilmembers, "Advisory Neighborhood Commissions Act -
Bill 1-90," June 11, 1975 (on file). 
24 Home Rule History, supra n.8, at 2404. 
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language to "allow 'recording or' written transcripts. "25 The ultimate legislation took this 
concern to heart. The legislation that emerged from a House-Senate conference required, as the 
current language does, "[a] written transcript or a transcription."26 The effect of this changed 
language, the Conference Report explained, was to "include tapes and transcriptions" of 
meetings "available to the public at a reasonable charge. "27 

JAT 

25 Id. at 2490. 
26 Id. at 3003. 
27 Id. at 3020. 
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