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OFFICE OF THE CORPORATION COUNSEL 
DI STRICT SU I LDI NG 

WASHINGTON. D. C. 20004 u 

IN REPLY REFER TO: 

LCD:L&O:LNG:gbt:pmcK 
(86-392)(LCD-2023)  

- December 1, 19P6 

P a u l  M.  W a s h i n g t o n ,  Cha i rman  
A d v i s o r y  N e i g h b o r h o o d  Commiss ion  5-A 
Slowe S c h o o l  D e m o u n t a b l e  
1 4 t h  a n d  I r v i n g  Streets ,  N.E. 
W a s h i n g t o n ,  D.C. 20017 

Re :  U s e  of ANC f u n d s  f o r  l e g a l  
a s s i s t a n c e  t o  r e s i d e n t s  who oppose 
a s h e l t e r  fo r  p e r s o n s  w i t h  A I D S .  

Dear C h a i r m a n  W a s h i n g t o n :  

T h i s . i s  i n  r e s p o n s e  t o  y o u r  November 1 0 ,  1 9 8 6  l e t t e r  t o  
A c t i n g  C o r p o r a t i o n  C o u n s e l  James R.  Murphy, i n  w h i c h  you  r e q u e s t  
a d v i c e  c o n c e r n i n g  t h e  l e g a l i t y  o f  u s i n g  ANC 5-A f u n d s  t o  h i r e  a n  
a t t o r n e y  t o  a d d r e s s ,  " o n  b e h a l f  o f  t h e  c i t i z e n s  o f  t h e  O t i s  S t r e e t  
n e i g h b o r h o o d , "  t h e  " C a t h o l i c  C h a r i t i e s  proposal t o  u s e  2800 O t i s  
S t r e e t ,  N.E. as a s h e l t e r  f o r  A i d s  v i c t i m s . "  I n  t h i s  c o n n e c t i o n ,  
you r e q u e s t  a n  " i n t e r p r e t a t i o n  o f  p a g e s  60-67 of t h e  ANC... Manua l  
t h a t  r e f e r s  t o  t h e  u s e  of funds . ' '  

On p a g e  7 7  of t h e  ANC Manual ( p u b l i s h e d  in' 1 9 8 5 1 ,  t h e r e  
appears a c o p y  of a l e t t e r ,  d a t e d  A p r i l  4 ,  1 5 7 8 ,  s i g n e d  by t h e n  
D.C. A u d i t o r  Mat thew S. W a t s o n ,  w h i c h  a p p e a r s  r e l e v a n t .  A c c o r d i n g  
t o  t h a t  l e t t e r ,  a t e n a n t s  a s s o c i a t i o n  was c o l l e c t i n g  money f o r  a 
" l e g a l  d e f e n s e  f u n d "  i n  order " t o  h i r e  a n  a t t o r n e y  a s  a c o n s u l t a n t  
t o  protect  [ t h e  a s s o c i a t i o n ' s ]  ... l e g a l  r i g h t s ,  to  assist i n  
l e g a l  p r o c e d u r e s  a n d  t o  r e s e a r c h  a l t e r n a t i v e s  i n  t h i s  l a n d l o r d /  
t e n a n t  r e n t a l  h o u s i n g  a c c o m m o d a t i o n s  d i lemma."  The t e n a n t s  
a s s o c i a t i o n  r e q u e s t e d  a y r a n t  from i ts  ANC, s t a t i n g  t h a t  t h e  g r a n t  
"may be u s e d  t o  a s s i s t  t e n a n t s  a s s o c i a t i o n s  i n  d e f r a y i n g  a t t o r n e y  
f e e s  . . . . ' I  T o  t h e  A N C ' s  r e q u e s t  f o r  g u i d a n c e ,  M r .  Watson  
r e s p o n d e d  as  f o l l o w s :  

I t  is my o p i n i o n  t h a t  y o u r  proposed g r a n t  c a n n o t  
l e g a l l y  be made. T h e  D u t i e s  a n d  R e s p o n s i b i l i t i e s  of 
A d v i s o r y  N e i g h b o r h o o d  Commiss ions  A c t  of 1 9 7 5  
s p e c i f i c a l l y  f o r b i d s  a Commiss ion  f r o m  " i n i t i a t [ i n g I  a 



legal action." D.C. Law 1-58  S 13(g). That section 
further states that "the Commission may petition the 
Council through the Special Committee on Advisory 
Neighborhood Commissions... should the Commission feel 
legal redress is required.". To allow a Commission to 
make a grant to a separate entity to finance 
initiation of a legal action would be to allow the 
Commission to do indirectly what it is forbidden to do 
directly and would violate the intent of the statute. 
This is particularly clear since the law states what a 
Commission should do if it believes legal redress is 
necessary. 

My opinion that an ANC may not finance litigation 
is in agreement with the Opinion of the Corporation 

published September 30, '1977). A copy of that opinion 
is enclosed. 

- Counsel, dated April 19, 1977 (24 D.C. Register 2502 

I believe this analysis is correct. The April 19, 1977 
Corporation Counsel opinionl/ referenced in Mr. Watson's letter is 
quoted and relied upon in a letter of legal advice, dated October 
21, 1986, from Acting Corporation Counsel James R. Murphy to D.C. 
Auditor Otis H. Troupe. In that'letter, a copy of which is 
attached, Mr. Murphy stated in relevant part: 

Permitting ANCs to .finance the legal 
representation cost's incurred by private persons or 
organizations in connection with quasi-.judicial 
proceedings before District Government administrative 
agencies is not substantially different from permit- 
ting ANCs to finance the legal representation costs 
incurred by private persons or organizations in court 
litigation. And to permit ANCs to f-inance legal costs 
in either situation is, in effect, to permit ANCs to 

' assume "an enforcement responsibility - or authority" 
which "they do not have ...'I Kopff [;. District of - 
Columbia Alcoholic Beverage Control Board], supra, 381 
A.2d [1372] at 1376 [D.C. 19771. The authority of an 
ANC is to offer advice, not to exert legal compulsion 
on agencies or officers of the District Gdvernment. 

Moreover, the fact that actual litigation, whether in an 
administrative or a judicial forum,'is not ultimately initiated 
does not make the grant or expenditure of ANC funds proper since 
the initiation of litigation is not necessary in order for an ANC, 
or a private person or organization financed by an ANC, t,o assume 
an enforcement responsibility or authority. 
.................... 
I/ 
the opinion is attached for your information. 

This opinion is published at 2 Op. C.C. D.C. 17. A copy of 
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' T h e r e  is a n  a d d i t i o n a l  p r o b l e m  w i t h  u s i n g  ANC 5-A f u n d s  t o  
p a y  f o r  l e g a l  r e p r e s e n t a t i o n  f o r  t h o s e  c i t i z e n s  o f  t h e  O t i s  S t r e e t  
n e i g h b o r h o o d  who o p p o s e  t h e  u s e  o f  2800 O t i s  S t r e e t ,  N.E. a s  a 
s h e l t e r  f o r  p e r s o n s  w i t h  A I D S .  

S e c t i o n  7 3 8 ( c ) ( 2 )  of t h e  D i s t r i c t  o f  C o l u m b i a  S e l f - G o v e r n m e n t  
a n d  G o v e r n m e n t a l  R e o r g a n i z a t i o n  A c t ,  D.C. Code 5 1 - 2 5 1 ( c ) ( 2 )  
( 1 9 8 1 ) ,  p r o v i d e s  t h a t  a n  ANC may expend  " p u b l i c  f u n d s  a n d  o t h e r  
f u n d s  d o n a t e d  t o  i t"  f o r  " p u b l i c  purposes w i t h i n  i ts  n e i g h b o r h o o d  
c o m m i s s i o n  area." Sec t ion  7 3 8 ( e )  o f  t h e  S e l f - G o v e r n m e n t  A c t ,  D.C. 
Code S 1 - 2 5 1 ( e )  ( 1 9 8 6  S u p p . ) ,  p r o v i d e s  t h a t  p u b l i c  f u n d s  are to  be 
a l l o t t e d  t o  A N C s  i n  o r d e r  f o r  them t o  employ  n e c e s s a r y  s t a f f ,  ' 'and 
t o  c o n d u c t  p r o g r a m s  for  t h e  w e l f a r e  o f  t h e  people i n  a n e i g h b o r -  
hood  c o m m i s s i o n  area... ." And D.C. Code § 1 - 2 6 1 ( k )  ( 1 9 8 1 )  
p r o v i d e s  i n  p e r t i n e n t  p a r t :  

O t h e r  t h a n  n e i g h b o r h o o d  or communi ty  e n h a n c e m e n t  
c a m p a i g n s ,  c o m m i s s i o n s  may operate  p r o g r a m s  o n l y  i n  
c o n j u n c t i o n  w i t h  e x i s t i n g  g o v e r n m e n t a l  a c t i v i t i e s . . . .  

- 
T h u s ,  t h e  p r o g r a m s  funded  by ANC money m u s t  h a v e  a l oca l  

f o c u s ;  t h a t  is, s u c h  p r o g r a m s  m u s t  b e n e f i t  persons r e s i d i n g  o r  
w o r k i n g  i n  t h e  ANC area. I n  a d d i t i o n ,  s u c h  p r o g r a m s  m u s t  f u r t h e r  
" p u b l i c  p u r p o s e s " ;  t h a t  is,  t h e  b e n e f i t s  c o n f e r r e d  b y  ANC-funded 
programs m u s t  be " p u b l i c "  i n  c h a r a c t e r .  

The p h r a s e  " p u b l i c  purpose" or " p u b l i c  p u r p o s e s "  is common i n  
s t a t e  l a w s  d e a l i n g  w i t h  t h e  e x p e n d i t u r e  o f  p u b l i c  f u n d s ,  a n d  h a s  
b e e n  c o n s t r u e d  by s t a t e  c o u r t s  i n  many d i f f e r e n t  f a c t u a l  c o n t e x t s .  
See 15 M c Q u i l l i n  M u n i c i p a l  C o r p o r a t i o n s ,  §§  39.19  a n d  3 9 . 2 1  
( 1 9 8 5 ) ;  see a l s o  35 Words a n d  P h r a s e s ,  " P u b l i c  P u r p o s e "  ( 1 9 6 3 ) .  
One f r e q u e n t l y  e n u n c i a t e d  t es t  is " w h e t h e r  t h e  e x p e n d i t u r e  c o n f e r s  
a d i rec t  p u b l i c  b e n e f i t  o f  a r e a s o n a b l y  g e n e r a l  c h a r a c t e r ,  t h a t  is 
t o  say,  t o  a s i g n i f i c a n t  p a r t  of t h e  p u b l i c ,  a s  d i s t i n g u i s h e d  f r o m  
a remote a n d  t h e o r e t i c a l  b e n e f i t . "  O p i n i o n  of t h e  J u s t i c e s ,  384  
So .2d  1051 ,  1 0 5 3  ( A l a .  1 9 8 0 ) , - c i t i n g  O p i n i o n  o f  t h e  J u s t i c e s ,  347 
Mass. 797', 1 9 7  N.E.2d 6 9 1  ( 1 9 6 4 ) .  I n  t h i s  r e g a r d ,  t h e  Supreme  
C o u r t  o f  N e w  J e r s e y  h a s  s t a t e d  t h a t  t h e  c o n c e p t ' o f  " p u b l i c  
p u r p o s e "  c o n n o t e s  " a n  a c t i v i t y  wh-i-ch s e r v e s  a s  a b e n e f i t  t o  t h e  
communi ty  as a w h o l e ,  a n d  w h i c h ,  a t  t h e  same t i m e  is d i r e c t l y  
r e l a t e d  t o  t h e  f u n c t i o n s  o f  g o v e r n m e n t . "  - Roe V .  K e r v i c k ,  4 2  N . J .  
1 9 1 ,  1 9 9  A.2d 8 3 4 ,  842  ( 1 9 6 4 ) .  T h u s ,  t h e  p h r a s e  " p u b l i c  p u r p o s e s "  
is " i n c a p a b l e  of e x a c t  o r  p e r d u r i n g  d e f i n i t i o n .  I n  e a c h  i n s t a n c e  
w h e r e  t h e  t e s t  is t o  be a p p l i e d  t h e ' d e c i s i o n  m u s t  be r e a c h e d  w i t h  
r e f e r e n c e  t o  t h e  o b j e c t  s o u g h t  t o  be a c c o m p l i s h e d  a n d  to  t h e  
degree a n d  manner  i n  w h i c h  t h e  object  a f f e c t s  t h e  p u b l i c  welfare." 
R o e  v. K e r v i c k ,  s u p r a .  

-. __ -- - - - - -- - -. - __ 
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W h i l e  t h e  ANC 5-A communi ty  i n c l u d e s  c i t i z e n s  i n  t h e  O t i s  
S t r ee t  n e i g h b o r h o o d  who oppose t h e  u s e  of 2800  O t i s  S t ree t  as  a 
s h e l t e r  f o r  p e r s o n s  w i t h  AIDS, t h e  D.C. C o m m i s s i o n e r  of P u b l i c  
H e a l t h  reports  t h a t  more t h a n  1 0 %  o f  t h e  p e r s o n s  w i t h  AIDS i n  t h e  
D i s t r i c t  of Co lumbia  are r e s i d e n t s  of Ward 5 .  T h u s ,  w h i l e  t h i s  
u s e  of ANC 5-A f u n d s  m i g h t  b e n e f i t  t h e  p e r c e i v e d  i n t e r e s t s  of 
some i n d i v i d u a l s  i n  t h e  communi ty ,  i t  c o u l d  n o t  be s a i d  t o  s e r v e  
" a s  a b e n e f i t  to  t h e  [ANC 5-A] communi ty  as a w h o l e . . . . "  Koe v .  
K e r v i c k ,  s u p r a .  A c c o r d i n g l y ,  D i s t r i c t  o f  C o l u m b i a  l a w  d o e s  n o t  
a u t h o r i z e  s u c h  a u s e  of ANC 5-A f u n d s .  

. . S i n c e r e l y ,  

Margaret L.  ' H i n e s  
D e p u t y  C o r p o r a t i o n  C o u n s e l ,  D.C. 
Legal  C o u n s e l  D i v i s i o n  

A t  t a c h m e n t s  

cc: O t i s  H .  T r o u p e  
I _  
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D.C. A u d i t o r  

W i l l i a m  R. S p a u l d i n g ,  C h a i r m a n  
Committee o n  Governmen t  O p e r a t i o n s  
C o u n c i l  of t h e  D i s t r i c t  of Columbia  
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