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UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLUMBIA 

 

 

 

DISTRICT OF COLUMBIA   ) 

a municipal corporation   ) 

400 6th Street NW    ) 

Washington, DC 20001   )   

    Plaintiff, )    Civil Action No. 

      )    

 v.     ) 

      )     

POTOMAC ELECTRIC POWER   ) 

COMPANY     )    JURY TRIAL DEMANDED 

701 Ninth Street, N.W.   )       

Washington, D.C.  20068   ) 

      ) 

Serve on:    ) 

      ) 

Corporate Creations Network Inc. ) 

1659 K Street, N.W. #300  ) 

Washington, D.C. 20006  ) 

      ) 

                                         ) 

    Defendant. ) 

      ) 

      ) 

 

COMPLAINT 

 

 The District of Columbia, through its chief legal officer, the Attorney General (the 

“District” or “Plaintiff”), brings this civil action against Potomac Electric Power Company 

(“Pepco” or “Defendant”), for liability under the Comprehensive Environmental Response, 

Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq. (“CERCLA”), 

the District of Columbia Brownfield Revitalization Act of 2000, as amended, D.C. Code § 8-

631.01 et seq. (“Brownfield Act”), the District’s Water Pollution Control Act, D.C. Code § 8-

103.08(b) (“WPCA”), and common law, seeking damages for and reimbursement of response costs 

incurred or to be incurred in connection with the Anacostia River Sediment Project Site (“ARSP 
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Site”) including, inter alia, (1) costs incurred in developing the Remedial Investigation and 

Feasibility Study and related studies and investigations for the Anacostia River, (2) costs to 

implement the Interim Record of Decision for the ARSP Site, (3) interest accruing on the District’s 

costs as of June 14, 2021, and (4) recovery of damages to the District’s natural resources resulting 

from, inter alia, releases and threatened releases of hazardous substances, pollutants, and 

contaminants at or from locations owned and operated by Pepco. 

INTRODUCTION 

1. The Anacostia River should be, and is intended to be, a public resource for fishing, 

recreation, wildlife habitat, and other uses, but generations of District residents have not known 

what it is like to have a healthy river.  

2. For decades, the pervasive and systemic contamination of the River has resulted in 

“no swimming” bans and fishing advisories and has deprived residents of a once vital natural 

resource.  

3. The degradation and unsafe condition of the Anacostia River has had a 

disproportionate adverse impact on underserved, historically marginalized residents, many of 

whom have a long relationship with and connection to the River despite its unhealthy condition 

and some of whom continue to subsist on contaminated fish.  

4. By treating the District’s waterways as a cost-free dumping ground, Pepco and 

other corporate and non-corporate entities have played a prominent role in the current and 

historically degraded condition of the Anacostia River.   

5. Pepco polluted the Anacostia River with hazardous substances in at least three 

ways: first, by discharging or releasing pollutants from its Buzzard Point Facility to groundwater 

and storm sewers that connect to the Anacostia River; second, by pumping pollutants from its 
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underground, District-wide electrical distribution system into storm sewers that connect to the 

Anacostia River; and, third, by discharging or releasing pollutants from its Benning Road Facility 

into outfalls that connect to the Anacostia River. 

6. Some of the highly toxic pollutants, like polychlorinated biphenyls (“PCBs”), take 

decades to break down, so they have remained in the River long after their release, causing long-

lasting harmful effects to human health, the environment, and the District’s economy. 

JURISDICTION 

7. This Court has subject matter jurisdiction over the Defendant pursuant to CERCLA 

§§ 107 and 113, 42 U.S.C. §§ 9607, 113; 28 U.S.C. §§ 1331 (a civil action arising under the laws 

of the United States); and 28 U.S.C. § 2201 and 42 U.S.C. 9613(g)(2) (declaratory relief). 

Jurisdiction is also proper in this Court under 42 U.S.C. § 9613(b) and 9613(g)(2). This Court also 

has personal jurisdiction over Defendant, since Defendant is incorporated or does business in 

Washington, D.C. 

VENUE 

8. Venue is proper in this district under 28 U.S.C. §§ 1391(b)(1), 1391(c)(2) and 

1391(3)(1)(A) and 42 U.S.C. § 9613(b). 

PARTIES 

9. Plaintiff, the District of Columbia, is a municipal corporation and is the local 

government for the territory constituting the permanent seat of the government of the United 

States. The District is represented by and through its chief legal officer, the Attorney General for 

the District of Columbia. The Attorney General has general charge and conduct of all legal 

business of the District and all suits initiated by and against the District and is responsible for 

upholding the public interest. D.C. Code § 1-301.81(a)(1). 
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10. Defendant, Potomac Electric Power Company (“Pepco”), is a regulated electric 

utility delivering electricity to customers in Washington, D.C. and its Maryland suburbs. Pepco is 

a leading provider of deregulated energy and energy-related services for residential, small 

business, and large commercial customers.  

FACTUAL BACKGROUND 

Pepco Operations that Polluted the Anacostia River  

11.   Pepco currently owns the Buzzard Point Facility located at the intersection of First 

Street and V Street in Southwest D.C. (“BP Facility”). From 1933 to 2012, Pepco operated a fossil-

fuel fired generating plant at the BP Facility, which is currently used as an electrical substation 

and maintenance facility. Past, on-site operations included coal piles, large oil-cooled 

transformers, a combustion turbine yard, a switch yard, a fuel oil tank yard, and a gasoline fueling 

station. 

12. As part of its area-wide electrical distribution system, Pepco operates a network of 

approximately 60,000 subsurface vaults and manholes, primarily located throughout the District 

(“Vault System”).  

13. The District has documented releases of hazardous substances from the Buzzard 

Point Facility and the Vault System into the Anacostia River. For decades, Pepco routinely 

discharged accumulated wastewater containing PCBs and other hazardous substances from the 

Buzzard Point Facility and from electrical distribution vaults in the Vault System into the District’s 

municipal storm water sewer system, which drains directly into the Anacostia River and other 

District waterways.  

14. From 1906 until 2012, Pepco owned and operated a fossil-fuel fired electric power 

generating station at 3400 Benning Road NE, Washington, D.C. (“Benning Road Site”). Pepco 
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decommissioned the power station in 2012, and then completed the demolition and removal of the 

power plant building and related infrastructure in 2015. Pepco currently owns the 77-acre site and 

uses it to manage operations and maintain equipment associated with its electrical distribution 

system. (Pepco’s “Benning Road Site”, “Buzzard Point Facility”, and “Vault System” are 

collectively referred to herein as the “Pepco Sites.”) 

15. The District has documented releases of PCBs, petroleum, and other hazardous 

substances from spills and leaking equipment at or from Pepco’s Benning Road Site, as well as 

from the Benning Road Site’s two wastewater outfalls, into the environment, including a shallow 

branch of the Anacostia River adjacent to the Benning Road Site, referred to as the Benning Road 

Cove. 

16. Hazardous substances have been and potentially continue to be released from the 

Pepco Sites into the Anacostia River.  

The District’s Anacostia River Sediment Project 

17. The Anacostia River and the land area that drains to the River and its tributaries 

have a long history of urbanization, industrialization, and agriculture, which has resulted in 

pollution, poor water quality, and contaminated sediments on the river-bottom. 

18. Since approximately 2013, in response to a release or a substantial threat of a 

release of hazardous substances into the Anacostia River, the District of Columbia’s Department 

of Energy and Environment (“DOEE”), pursuant to CERCLA and the Brownfield Act, has led an 

effort known as the Anacostia River Sediment Project or “ARSP.” The objective of the ARSP is 

to investigate and remediate the impacts of contamination from various sources of the nine-mile 

tidal portion of the Anacostia River and its tributaries, beginning at the confluence of the Northwest 

Branch and the Northeast Branch of the River near Bladensburg, MD, and extending downstream 
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to the confluence of the Anacostia River and the Potomac River, including Kingman Lake and 

Washington Channel (“ARSP Site”).  

19. On December 31, 2019, as part of the ARSP, the District completed and published 

for public comment: (i) the Remedial Investigation Report, and (ii) the Feasibility Study Report, 

including a Focused Feasibility Study Report and a River-Wide Feasibility Study Report 

(collectively, “RI/FS”). The RI/FS details the nature and extent of the sediment contamination at 

the ARSP Site, the risk posed to human health and the environment by contaminated sediments, 

and an evaluation of potential remedies or solutions to eliminate or mitigate those risks. 

20. On September 30, 2020, the District completed and published for public comment 

an Interim Record of Decision (“Interim ROD”) for the ARSP Site that documents the District’s 

decision to conduct early remedial action. The Interim ROD, among other things, establishes 

specific numerical cleanup goals and identifies eleven (11) “Early Action Areas” or “hot spots” 

for early remedial action at the ARSP Site where PCB contamination is the highest. 

21. By removing or containing the most contaminated sediment, implementation of the 

Interim ROD will substantially reduce risk to human health and the environment while evaluations 

of the contamination of the entire ARSP Site continue. Implementation of the Interim ROD, 

expected to commence in 2025, will be supported by an adaptive management approach, which is 

intended to: (1) reduce the uncertainties associated with sediment remediation, (2) provide 

information on the performance of the interim remedial action, and (3) inform further decisions by 

DOEE that may be necessary to achieve the numeric cleanup goals for the ARSP Site. By design, 

this adaptive approach may require subsequent remedial actions at the ARSP Site, or modifications 

to a selected interim remedy at a particular location or locations, to achieve the remediation goals.  
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22. In July 2021, the District, in concert with the United States Department of the 

Interior and the National Oceanic and Atmospheric Administration, in their joint capacity as 

Trustees for Natural Resources, published a “Pre-Assessment Screen” (“PAS”) for natural 

resource damages at the ARSP Site. The PAS documents the Trustees’ determination that further 

efforts to investigate and assess damages to natural resources at the ARSP Site are warranted, and 

that there is a reasonable probability of making a successful claim against the party or parties 

responsible for the releases of hazardous substances that caused the natural resource damages. 

23. On June 14, 2021, the District issued a Notice of Liability to Pepco as well as other 

potentially responsible parties (“PRPs”) informing them that they are strictly, jointly, and severally 

liable to the District for all of the District’s ARSP costs, including natural resource damages under 

CERCLA, the Brownfield Act, and other District statutory and common law.   

CLAIMS FOR RELIEF 

FIRST CAUSE OF ACTION 

 

RECOVERY OF RESPONSE COSTS AND NATURAL RESOURCE DAMAGES 

AND DECLARATORY JUDGMENT OF LIABILITY FOR FUTURE RESPONSE COSTS 

AND DAMAGES  CERCLA 

 

24. The District incorporates the allegations in all preceding paragraphs. 

25. The Anacostia River system, including its contaminated media, constitute a facility 

within the meaning of Section 101(9) of CERCLA, 42 U.S.C. § 9601(9). 

26. Defendant is a person within the meaning of Section 101(21) of CERCLA, 42 

U.S.C. § 9601(21).  Defendant is and has been the owner and operator of the Pepco Sites. 

27. At all relevant times, Defendant released or caused to be released or threatened to 

release, within the meaning of Section 101(22) of CERCLA, 42 U.S.C. § 9601(22), hazardous 
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substances (as defined in Section 101(14) of CERCLA, 42 U.S.C. § 9601(14)), at or from the 

Pepco Sites and into the Anacostia River system. 

28. The District has incurred and will continue to incur response costs related to the 

releases or threatened releases of hazardous substances at or from the Pepco Sites into the 

Anacostia River. 

29. The District’s response costs for the ARSP are not inconsistent with the National 

Contingency Plan, 40 C.F.R. Part 300. 

30. The District’s natural resources were damaged and will continue to be damaged as 

a result of releases of pollutants and contaminants at and from the Pepco Sites. 

31. Under Section 107(a)(4)(A) of CERCLA, PRPs are liable for all costs of removal 

and remedial action incurred by a State not inconsistent with the national contingency plan.  42 

U.S.C. § 9607(a)(4)(A). “State” is defined specifically to include the District of Columbia, 42 

U.S.C. § 9601(27). 

32. Under Section 107(a)(4)(A) of CERCLA, PRPs are also liable for “damages for 

injury to, destruction of, or loss of natural resources . . . “ 

33. Pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), Defendant is liable 

to the District for response costs incurred and to be incurred for the ARSP, including interest, as 

well as for natural resource damages, in an amount to be proven at trial.  

34. Section 113(g)(2) of CERCLA, 42 U.S.C. § 9613(g)(2), specifies that in any action 

for recovery of costs under Section 107 of CERCLA, 42 U.S.C. § 9607, “the court shall enter a 

declaratory judgment on liability for response costs or damages that will be binding on any 

subsequent action or actions to recover further response costs . . . .” 
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35. The District is entitled to entry of a declaratory judgment that Defendant is liable 

for future removal and remediation costs incurred by the District in connection with the Anacostia 

River system to the extent that such costs are incurred in a manner not inconsistent with the 

National Contingency Plan, as well as for damages to natural resources. 

SECOND CAUSE OF ACTION 

 

RECOVERY OF COSTS AND DAMAGES, DECLARATORY JUDGMENT OF LIABILITY 

FOR FUTURE RESPONSE COSTS AND DAMAGES, AND CLAIM FOR CONTRIBUTION  

UNDER THE BROWNFIELD ACT 

 

36. The District incorporates the allegations in all preceding paragraphs. 

37. The Anacostia River’s contaminated sediment constitutes a facility within the 

meaning of D.C. Code § 8-631.02(6)(A). 

38. Defendant is a person within the meaning of D.C. Code § 8-631.02(12).  Defendant 

is the owner and operator of the Pepco Sites, at or from which hazardous substances have been 

released that have come to be located in the Anacostia River system. 

39. There have been releases of hazardous substances, within the meaning of D.C. Code 

§ 8-631.02(14), and threats of continuing releases of hazardous substances, within the meaning of 

D.C. Code § 8-631.02(14), into the environment at or from the Pepco Sites. 

40. The District has incurred and will continue to incur response costs related to the 

releases or threatened releases of hazardous substances or pollutants at or from the Pepco Sites 

that have come to be located in the Anacostia River system. 

41. The District’s responses costs incurred regarding the Anacostia River Site are 

consistent with the National Contingency Plan, 40 C.F.R. Part 300, as required by D.C. Code § 8-

104.31. 
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42. Under the Brownfield Act, D.C. Code § 8-632.01, Defendant is strictly, jointly, and 

severally liable for all response costs and natural resource damages related to the Anacostia River 

system, plus interest, in an amount to be proven at trial. 

43. D.C. Code § 8-634.07 specifies that “the Attorney General shall have authority to 

commence a civil action in the Superior Court of the District of Columbia . . . to declare future 

liability for a response cost or damage.”   

44. The District is entitled to entry of a declaratory judgment that Defendant is liable 

for future removal and remediation costs incurred by the District in connection with the Anacostia 

River to the extent that such costs are incurred in a manner consistent with the National 

Contingency Plan. 

45. The Defendant is liable to the District for contribution pursuant to the Brownfield 

Act, D.C. Code § 8-634.09, for all costs in excess of the fair and equitable share of costs that the 

District has incurred and may incur for removal and/or remediation of the release and/or threatened 

release of hazardous substances to the Anacostia River, and for natural resource damages. 

 

THIRD CAUSE OF ACTION 

 

PENALTIES AND INJUNCTIVE RELIEF 

UNDER DC WATER POLLUTION CONTROL ACT, D.C. CODE §§ 8-103.16,  

8-103.18 

 

46. The District incorporates the allegations in all preceding paragraphs. 

47. The District’s Water Pollution Control Act prohibits the unpermitted discharge of 

any pollutant into District waters. D.C. Code § 8-103.02. 

48. Because of the Pepco Sites’ proximate location to the Anacostia River, PCBs and 

other hazardous substances, pollutants, or contaminants discharged by Pepco at or from the Sites 

came to be located in the Anacostia River.   
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49. Defendant’s continuous unpermitted discharges of pollutants into District waters 

violated and continue to violate the Water Pollution Control Act and constitute multiple 

unpermitted discharges of pollutants into District waters pursuant to D.C. Code § 8-103.02 

50. Defendant is liable to the District for penalties for violation of the Water Pollution 

Control Act in an amount to be proven at trial. D.C. Code § 8-103.16. 

51. Defendant is liable for injunctive relief under the District’s Water Pollution Control 

Act. D.C. Code § 8-103.18. 

FOURTH CAUSE OF ACTION 

 

PUBLIC NUISANCE 

 

52. The District incorporates the allegations in all preceding paragraphs. 

53. It is in the public interest to protect and preserve the District’s natural resources, 

including air, soils, lands, aquatic and submerged lands, waters, groundwaters, aquifers, wildlife, 

fish, shellfish, biota, and other natural resources, as well as stormwater and other water systems 

within the District.   

54. Protecting these resources and water systems from contamination and degradation, 

preserving the free and unfettered use of these resources by District residents, and ensuring the 

health and well-being of the District’s environment and economy are among the essential functions 

of the Attorney General, who is charged with upholding the public interest. 

55. The releases of hazardous substances from the Pepco Sites have unreasonably 

interfered with and obstructed the public’s free use and comfortable enjoyment of the District’s 

environment and have endangered the comfort, repose, health, and safety of District residents. 

56. Defendant knew, or in the exercise of reasonable care should have known, that 

hazardous substances, pollutants, or contaminants used, generated, stored, disposed, discharged, 
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and/or released at the Pepco Sites are toxic to human and animal life, and would inevitably enter 

the environment, including soils, groundwater, and the Anacostia River. 

57. Defendant knew that hazardous substances (including PCBs), pollutants, and 

contaminants used, generated, stored, disposed and/or discharged at the Pepco Sites are associated 

with serious illnesses and cancers and that humans may be exposed thereto through ingestion of 

fish and/or dermal contact.  As a result, it was foreseeable that humans would be exposed to 

hazardous substances, pollutants, or contaminants through swimming in contaminated waters, 

playing on contaminated riverbanks, and eating fish and shellfish from contaminated areas. 

58. Defendant knew or should have known that hazardous substances, pollutants, or 

contaminants it released or caused to be released into the environment would seriously and 

unreasonably interfere with the ordinary comfort, use, and enjoyment of the District’s 

environment. 

59. Defendant has a duty to conduct its business in a manner that does not interfere 

with the District’s and its residents’ use and enjoyment of its environment. 

60. Defendant is under a continuing duty to act to correct and remediate the injuries 

and damages resulting from its conduct, and each day it fails to do so constitutes a new injury to 

the District.  

61. The District is incurring and will continue to incur costs to investigate, monitor, 

analyze, and remediate hazardous substance, pollutant, or contaminant contamination of the 

District’s environment. 

62. As a direct and proximate result of Defendant’s creation of a public nuisance, the 

District has suffered, and continues to suffer, monetary damages, including loss of value and loss 

of use of the District’s natural resources, including the Anacostia River. 
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63. An award of punitive damages is appropriate because Defendant’s conduct was in 

willful disregard of the public’s right to enjoy an environment free of contamination by hazardous 

substances, pollutants, and contaminants. 

PRAYER FOR RELIEF 

WHEREFORE, the District prays that this Court: 

64. Enter a judgment in favor of the District against Defendant pursuant to Section 

107(a) of CERCLA, 42 U.S.C. § 9607(a), for response costs associated with the ARSP, plus 

interest, in an amount to be proven at trial. 

65. Enter a judgment in favor of the District against Defendant pursuant to the 

Brownfield Act, D.C. Code § 8-632.01, for response costs associated with the ARSP, plus interest, 

in an amount to be proven at trial. 

66. Enter a declaratory judgment of liability in favor of the District against Defendant 

for future response costs and natural resource damages pursuant to Section 113(g)(2) of CERCLA, 

42 U.S.C. § 9613(g)(2).    

67. Enter a declaratory judgment of liability in favor of the District against Defendant 

for future response costs and natural resource damages pursuant to the Brownfield Act, D.C. Code 

§ 8-634.07.    

68. Alternatively, in the event the District is liable for response costs at or relating to 

the Anacostia River, enter a judgment in favor of the District against Defendant for all costs in 

excess of the District’s fair and equitable share, if any, of response costs and natural resource 

damages for which the District is or may be liable related to the Anacostia River.  

69. Enter a judgment awarding the District penalties and injunctive relief against the 

Defendant pursuant to the District’s Water Pollution Control Act, D.C. Official Code § 8-103.02. 
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70. Enter a judgment awarding the District any other damages, including punitive or 

exemplary damages, as permitted by law. 

71. Enter a judgment awarding the District its costs incurred herein. 

72. Enter a judgment for such other and further relief as the Court deems just and 

equitable. 

Dated:  October 3, 2023 

Respectfully submitted, 

BRIAN L. SCHWALB 

Attorney General for the District of Columbia 

 

JENNIFER JONES 

Deputy Attorney General 

 

/s/ Wesley Rosenfeld 

WESLEY ROSENFELD 

Assistant Attorney General 

 

/s/ David Hoffmann 

DAVID S. HOFFMANN  

Senior Assistant Attorney General  

Office of the Attorney General for the District of Columbia 

400 Sixth St., NW 

Washington, D.C. 20001 

Wesley.rosenfeld1@dc.gov 

David.hoffmann@dc.gov 
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