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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 

CIVIL DIVISION 
 

O R D E R 

Before the Court is Defendants’ Motion to Dismiss Plaintiff’s Second Amended Complaint, 

filed October 28, 2025, Plaintiff’s Opposition to Defendant’s Motion to Dismiss Second Amended 

Complaint, filed December 1, 2025, Defendant’s Reply in Support of Defendant’s Motion to 

Dismiss Plaintiff’s Second Amended Complaint, filed December 15, 2025, and Plaintiff’s Notice of 

Supplemental Factual Development, filed February 17, 2026. The Court, having considered the 

relevant pleadings, and the record in this matter1 will grant the motion for the following reasons.   

RELEVANT FACTUAL AND PROCEDURAL BACKGROUND 

 D.C. Office of Planning (“OP”) filed a Set Down Report (“OP Report”) on October 16, 

2023, for Zoning Case 23-25. Motion at 4; 2d Am. Compl. ¶ 105; Mot. Ex. A. The OP Report 

operates as an application to the Zoning Commission for amendment to the Zoning Maps. See 11-

Z D.C.M.R. §§ 210, 500 (2016) generally. The application requested the Zoning Regulations be 

amended to re-zone six squares containing 41 lots. 2d Am. Compl. ¶ 130. The proposed changes 

included two new zones: one containing 40 lots and a second containing a lot owned by the District 

 
1 When the court makes reference to “the record in this matter” the court refers only to the record of 2025-CAB-000833, 

and not the record as to Zoning Case 23-25. At this time, the record considered by the case exists entirely in what has 

been filed on the docket. 
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of Columbia (“Civic Site”). Id. ¶¶ 17, 27, 30. On November 9, 2023, the Zoning Commission 

decided to treat Case 23-25 as a rulemaking process requiring a notice and comment process. Id. ¶ 

110; 11-Z D.C.M.R. §§ 500.4; 500.13. Two public hearings were held on April 29, 2024, and May 

23, 2024. 2d Am. Compl. ¶¶ 114, 123. On July 11, 2024, the Commission voted to propose a rule 

approving OP’s amendments, at a public meeting. Id. ¶ 127. The following day the Commission 

referred the proposed decision to the National Capital Planning Commission (“NCPC”). Id. ¶ 128. 

The comments by the NCPC were filed with the Zoning Commission on September 5, 2024. Id. ¶ 

129. The Commission published its Notice of Proposed Rulemaking (“NFRM”) in Case 23-25 on 

November 1, 2024. Id. ¶ 130. The final comment period ended on December 3, 2024. On January 

29, 2025, the Advisory Neighborhood Council (“ANC 3/4G”) submitted a resolution to the Zoning 

Commission requesting the case be heard as a contested case. Id. ¶ 132; 11-Z D.C.M.R. §§ 201.1-

201.3; D.C. Code § 2–502(8). On January 30, 2025, the Zoning Commission denied ANC 3/4G’s 

request and voted unanimously to take final action and issue the rule. 2d Am. Compl. ¶¶ 134, 136. 

The Final Rule, and the NFRM, were published on June 27, 2025. Id. ¶ 137.  

 The plaintiffs, Chevy Chase Voice, Inc., (“Chevy Chase Voice”) a nonprofit organization, 

“comprised of residents and stakeholders and its founding organizational principle is preserving the 

publicly owned land of the [Civic Site],” Thomas McCarthy, an individual who owns and resides 

at a property less than one hundred feet from the Civic Site, and Edna Povich, an individual who 

owns and resides at a residence less than 200 feet from the Civic Site, challenge the use of 

rulemaking procedures and the denial of contested case adjudication. 2d Am. Compl. ¶¶ 9-11; 300-

393.  The defendants are the District of Columbia, Anthony Hood, Chair of the Zoning Commission, 

and Muriel Bowser, Mayor of the District of Columbia, both sued in their official capacity. Id. ¶¶ 
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12-14. Defendants now move to dismiss the complaint under D.C. Super. Ct. Civ. Rs. 12(b)(1) and 

12(b)(6).  

LEGAL STANDARD 

I. Standing 

“Although Congress did not establish this court under Article III of the Constitution, we 

generally adhere to the case and controversy requirement of Article III as well as prudential 

principles of standing.”  Nicdao v. Two Rivers Public Charter School, Inc., 275 A.3d 1287, 1291 

(D.C. 2022) (cleaned up).  “The plaintiff bears the burden to establish standing.”  Id. at 1292 

(cleaned up).   

“Generally, to establish standing, a litigant must have “a personal stake in the outcome of 

the controversy.”  In re B.C., 257 A.3d 451, 458 (D.C. 2021) (cleaned up).  To satisfy Article III 

requirements for standing, a plaintiff must demonstrate:  “(1) he or she has suffered ‘injury in fact’ 

‒ an actual or imminent, concrete and particularized, invasion of a legally protected interest; (2) the 

injury is ‘fairly … trace[able]’ to defendant’s challenged actions; and (3) it is ‘likely … the injury 

will be redressed by a favorable decision.’”  Equal Rights Center v. Properties International, 110 

A.3d 599, 603 (D.C. 2015) (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)).  

“The sine qua non of constitutional standing to sue is an actual or imminently threatened injury that 

is attributable to the defendant and capable of redress by the court.”  Friends of Tilden Park, Inc. v. 

District of Columbia, 806 A.2d 1201, 1206-07 (D.C. 2002).  To establish redressability, “a plaintiff 

seeking forward-looking relief, such as an injunction, must allege facts showing that the injunction 

is necessary to prevent injury otherwise likely to happen in the future.”  Equal Rights Center, 110 

A.3d at 603.   

“Standing analysis is different at the successive stages of litigation.”  Grayson v. AT&T, 15 

A.3d 219, 232 (D.C. 2011) (en banc) (cleaned up).  “For purposes of ruling on a motion to dismiss 
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for want of constitutional standing, both the trial and reviewing courts must accept as true all 

material allegations of the complaint, and must construe the complaint in favor of the complaining 

party.”  Id. at 246 (cleaned up).   However, “when assessing standing at the motion to dismiss stage, 

the Court … will not assume the truth of legal conclusions, nor accept inferences that are 

unsupported by the facts set out in the complaint.  Tanner-Brown v. Jewell, 153 F. Supp. 3d 102, 

108 (D.D.C. 2016) (cleaned up).  “Moreover, because subject-matter jurisdiction relates to the 

Court’s power to hear the claim, the Court must give the plaintiff’s factual allegations closer 

scrutiny when resolving a Rule 12(b)(1) motion than would be required for a Rule 12(b)(6) motion.”  

Id. (cleaned up). 

“When the plaintiff lacks standing, the court lacks jurisdiction.”  Animal Legal Defense 

Fund v. Hormel Foods Corp., 258 A.3d 174, 191 (D.C. 2021) (“ALDF”).  “Without jurisdiction the 

court cannot proceed at all in any cause, and the only function remaining to the court is that of 

announcing the fact and dismissing the cause.”  Id. (cleaned up). 

II. Organizational and Associational Standing 

“[O]rganizations, like individuals, have legally protected interests,” and “[a]n organization 

may file suit in its own right ‘so long as it satisfies the constitutional requirements and prudential 

prerequisites of traditional standing analysis.’” Equal Rts. Ctr., 110 A.3d at 603 (quoting D.C. 

Appleseed Ctr. for L. & Just. v. D.C. Dep't of Ins., Sec., & Banking, 54 A.3d 1188, 1205-06 (D.C. 

2012)).  As to the injury-in-fact element, “an organization's mere interest in a problem or its 

opposition to an unlawful practice is not sufficient . . . nor is a simple setback to an organization's 

abstract social interests.” Id. at 604 (citing Sierra Club v. Morton, 405 U.S. 727, 739 (1972)). 

Instead, “[t]he question of standing turns on whether the organization's activities in pursuit of [its] 

mission have been affected in a sufficiently specific manner as to warrant judicial 
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intervention.” Id. (second alteration in original) (quoting D.C. Appleseed Ctr., 54 A.3d at 

1206). “This requires a showing that the defendant's [allegedly] unlawful actions have caused a 

'concrete and demonstrable injury to the organization's activities—with the consequent drain on the 

organization’s resources.’” Id. (quoting Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 

(1982)). “Generally, when an organization is forced to divert resources to counteract the effects of 

another's unlawful   acts, it has suffered a sufficiently concrete injury to bestow standing.” Id. 

An organization has associational standing to sue on behalf of its members when “(a) its 

members would otherwise have standing to sue in their own right; (b) the interests it seeks to protect 

are germane to the organization's purpose; and (c) neither the claim asserted nor the relief requested 

requires the participation of individual members in the lawsuit.” Friends of Tilden Park, Inc. v. 

District of Columbia, 806 A.2d 1201, 1207 (D.C. 2002) (quoting Hunt v. Wash. State Apple Advert. 

Comm'n, 432 U.S. 333, 343 (1977)). To establish standing to defeat a motion to dismiss, an 

association must plausibly “allege that its members, or any one of them, are suffering immediate or 

threatened injury as a result of the challenged action of the sort that would make out a justiciable 

case had the members themselves brought suit.” Warth v. Seldin, 422 U.S. 490, 511 (1975). 

“[W]here a causal relation between injury and challenged action depends upon the decision 

of an independent third party . . ., ‘standing is not precluded, but it is ordinarily “substantially more 

difficult” to establish.’” California v. Texas, 593 U.S. 659, 675 (2021) (quoting Lujan, 504 U.S. at 

562). The Supreme Court has explained that where the “causal relation between [the] injury and 

[the] challenged action depends upon the decision of an independent third party,” a plaintiff must 

allege at “least ‘that [the] third part[y] will likely react in predictable ways,’” id. (quoting Dep't of 

Com. v. New York, 588 U.S. 752, 768 (2019)), “even if they do so unlawfully.” Id.; see also Bennett 

v. Spear, 520 U.S. 154, 168-69 (1997) (explaining that a showing that an injury is “fairly traceable” 
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to the defendant does not require an allegation that “the defendant's actions are the very last step in 

the chain of causation”). Similarly, “to satisfy the redressability requirement, [the plaintiff] need 

only show ‘a likelihood, as opposed to mere speculation, that an injury will be redressed by 

a favorable decision.’” Youngblood v. District of Columbia Board of Zoning Adjustment, 262 A.3d 

228, 236 (quoting Grayson v. AT & T Corp., 15 A.3d 219, 246 (D.C. 2011) (en banc)); see also FOP 

Metro Police Dep’t Labor Comm. v. District of Columbia, 290 A.3d 29, 40 (D.C. 2023) (holding 

that associational standing existed where the plaintiffs sufficiently pled threats towards members 

who may later be identified by the release of body worn camera footage that might identify officers 

involved in shootings).  

III. 12(b)(6) Motions for failure to state a claim 

“To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted 

as true, to state a claim to relief that is plausible on its face.” Potomac Development Corp. v. District 

of Columbia, 28 A.3d 531, 544 (D.C. 2011) (quotation and citations omitted). “A claim has facial 

plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable 

inference that the defendant is liable for the misconduct alleged.” Id. (quotation and citations 

omitted). “Where a complaint pleads facts that are merely consistent with a defendant’s liability, it 

stops short of the line between possibility and plausibility of entitlement to relief.” Id. (quotation 

and citation omitted). “To satisfy Rule 8(a), plaintiffs must nudge their claims across the line from 

conceivable to plausible.” Tingling-Clemons v. District of Columbia, 133 A.3d 241, 246 (D.C. 

2016) (quotation and citation omitted).    

“A complaint should not be dismissed because a court does not believe that a plaintiff will 

prevail on its claim; indeed it may appear on the face of the pleadings that a recovery is very remote 

and unlikely but that is not the test.” Carlyle Investment Management, LLC v. Ace American 
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Insurance Co., 131 A.3d 886, 894 (D.C. 2016) (quotations, brackets, and citations omitted). In 

addition, the Court should “draw all inferences from the factual allegations of the complaint in the 

plaintiff’s favor.” Id. (quotations and citations omitted). However, legal conclusions “are not 

entitled to the assumption of truth,” Potomac Development Corp., 28 A.3d at 544 (quotation and 

citation omitted), so “[t]hreadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements, do not suffice.” Sundberg v. TTR Realty, LLC, 109 A.3d 1123, 1128-29 (D.C. 

2015) (quotation omitted). The “complaint must plead factual content that allows the court to draw 

the reasonable inference that defendant is liable for the misconduct alleged.” Poola v. Howard 

University, 147 A.3d 267, 276 (D.C. 2016) (quotation omitted).   

ANALYSIS 

IV. Standing of individual plaintiffs 

Defendants argue that the individual plaintiffs lack standing as their injury is generalized 

and speculative. Specifically, the injuries alleged are general to the entirety of the population of the 

Chevy Chase neighborhood and not specific to the individuals. See Mot. at 10-12. The defendants 

further argue that the injuries are speculative as plaintiffs challenge only the zoning classification 

itself which zones the Civic Site to allow certain size buildings, but does not require or guarantee 

the Civic Site will be built to such scale.2 Defendants argue that the difference between the 

individual plaintiffs in this matter, and the individual plaintiffs in the commonly cited precedent 

cases, is that in the instant matter the plaintiffs challenge the map amendment as opposed to the 

past parties who challenged “special exception, variance, or planned unit development.” Id. at 12 

(citing Youngblood, 262 A.3d 228 (2021) and Union Market. Neighbors v. D.C. Zoning Comm’n, 

 
2 Defendants reiterate throughout their motion that there is no guarantee of a building of the size described by plaintiffs 

being constructed on the Civic Site. However, Plaintiffs have since filed a Notice to the court which indicates that a 

building at the scale they allege likely to be built has been approved and announced by the District of Columbia.  See 

Plaintiff’s Notice, filed February 17, 2026. 
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197 A.3d 1063, 1067 n.3 (D.C. 2018)). Defendants’ argument, at its core, is that plaintiffs alleged 

injury in this matter is predicated on an eventual chain of subsequent events that have not 

necessarily occurred.  

Plaintiffs meanwhile argue that the only part of the Lujan standing test that defendants 

challenge is the “injury-in-fact.” See Opp. at 7-8. Plaintiffs argue that, given the proximity of the 

individual plaintiffs’ properties to the Civic Site, the erection of a building as large as allowed by 

the new zoning regulations would lead them to a “loss of light, air, privacy, views, neighborhood 

character, traffic and congestion impacts, and loss of the zoning protections previously afforded” 

prior to the change in zoning. Id. at 9. The change in the zoning regulations allow for the District 

to authorize a larger building to be built at the Civic Site without further approval from the Zoning 

Commission, which the plaintiffs allege creates a particularized injury-in-fact, as they would be 

unable to take other steps to challenge the approval of building a larger Civic Site.  

 The Court finds that the individual plaintiffs do demonstrate an injury-in-fact. Plaintiffs 

need not demonstrate that the defendants’ action was the final step in the chain of causation. See 

Bennett, 520 U.S. 18-169.  In this case, plaintiffs allege that the continued chain of events is 

traceable to the injuries that plaintiffs believe they shall sustain from the upzoning of the Civic Site. 

The upzoning itself doesn’t create the final injury, but the reasonable inference that a building of 

the size the Civic Site is now zoned for will be built is a predictable action. Unlike in Dep't of Com., 

the actions here do not rely on an estimation of the actions of a third-party, but that of the defendants 

themselves/itself. The Court also does not need to make any assumptions as to the reasonable 

likelihood that a building of that size will be built, as an announcement has already been made by 

the District. Pls Notice (Feb. 17, 2026).  Thus, there is an imminent injury that is not too speculative 

or generalized to be cognizable.  The individual plaintiffs live very close to the Civic Site, one right 
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across the street, and the other within 200 feet.  They also allege a number of harms from the 

proposed project including noise, congestion, and traffic, all of which have been found to be 

sufficient for standing purposes.  See Youngblood, 262 A.3d at 235.   The Court notes that they also 

allege other harms that are “generalized grievances” which alone would not be sufficient for 

standing, such as a “loss of privacy, neighborhood character, and loss of the zoning protections 

previously afforded.”  See, e.g. York Apts. Tenants Ass’n v. D.C. Zoning Comm’n, 856 A.2d 1079, 

1084 (D.C. 2004).  Ultimately, the individual plaintiffs have articulated a concrete and specific 

threat or injury.   

V. Standing of Chevy Chase Voice, Inc.  

Plaintiff Chevy Chase Voice (“CCV”) asserts standing both based on its own organizational 

standing and association standing, based on its members. Opp. at 17. Defendants argue that plaintiff 

CCV lacks standing on both grounds because (1) CCV’s organizational standing is based on its own 

interest and opposition to the issue; and (2) because defendants assert that its members do not have 

standing in their own right. The Court has already determined that the individual plaintiffs, and 

thus, similarly situated members of CCV do have standing.  

CCV lacks organizational standing as it only alleges generally the requirements for 

organizational standing, in a manner that is conclusory.  Plaintiffs’ argument that the organization 

has had to divert its resources belies the fact that it argues that its purpose is for the exact purpose 

it argues it’s being diverted, opposing the upzoning of Civic Site.  “The question of standing turns 

on whether the organization's activities in pursuit of [its] mission have been affected in a sufficiently 

specific manner as to warrant judicial intervention.” Equal Rts. Ctr., 110 A.3d at 604. Plaintiff fails 

to identify any such specific manner in which its activities have been affected. Due to that, the Court 

finds that CCV lacks organizational standing in its own right.  
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However, the Court does find that CCV has sufficiently pled associational standing. Under 

the Hunt test, the Court must find that “(a) its members would otherwise have standing to sue in 

their own right; (b) the interests it seeks to protect are germane to the organization's purpose; and 

(c) neither the claim asserted nor the relief requested requires the participation of individual 

members in the lawsuit.” 432 U.S. at 343.  As noted above, the individual plaintiffs do have 

standing, plaintiffs plead that its members, including the individual plaintiffs, are situated in such a 

manner as the court has found have standing. Plaintiffs have further pled that the interests are 

germane to its organization which does not seem to be challenged by defendants. Nor does it seem 

likely that the claim or relief requires the participation of the individual members. For that reason, 

the Court finds that Chevy Chase Voice has associational standing.  

VI. Plaintiff’s Claims under the DCAPA, D.C. Zoning Act, and Challenges to the Final 

Rule are dismissed 

 There are two separate issues, with two separate standards of analysis regarding the R. 

12(b)(6) portion of defendants’ motion. First, plaintiffs’ claims under the DCAPA, D.C. Zoning 

Act, and direct challenges to the final rule and denial of the contested hearing, are subject to 

standard agency appellate review. Second, plaintiffs’ remaining claims for constitutional violations 

and those under 42 U.S.C. § 1983, are subject to analysis pursuant to D.C. Super. Ct. Civ. R. 

12(b)(6). The Court will take the two issues separately.   

Defendants argue that the Court should review the plaintiffs’ DCAPA related claims, and 

the claim for spot zoning, as it would an agency appeal and resolve the claims as a matter of 

law. Reply at 6.  Plaintiffs ask the Court to apply a standard R. 12(b)(6) review of the Complaint 

and to rule only on the sufficiency of the pleadings.  Opp at 4.  The Court concludes that, when 

reviewing an agency action, this court “sits as an appellate tribunal.”  When reviewing an agency 

decision “it is not this court’s role to ‘reassess the merits of the decision.” Union Market Neighbors, 
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at 1067 (citing Washington Canoe Club v. District of Columbia Zoning Comm'n, 889 A.2d 995, 

998 (D.C. 2005). This court’s role is to strictly focus on whether to set aside the agency 

action under D.C. Code § 2–510(a)(3). The Court shall set aside where it finds  

 “any action or findings and conclusions to be: (A) Arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law; (B) Contrary to constitutional right, 

power, privilege, or immunity; (C) In excess of statutory jurisdiction, authority, or 

limitations or short of statutory jurisdiction, authority, or limitations or short of statutory 

rights; (D) Without observance of procedure required by law, including any applicable 

procedure provided by this subchapter; or (E) Unsupported by substantial evidence in the 

record of the proceedings before the Court.  

D.C. Code § 2–510(a)(3). The Court is required to give deference to the Zoning 

Commission’s “interpretation of both the zoning regulations and the relationship to the 

Comprehensive Plan” under both binding precedent and D.C. Code.  See Howell v. D.C. Zoning 

Commission, 97 A.3d 579, 581 (D.C. 2014) (omitting citations) (cleaned up); D.C. Code § 2–

510(c); see also footnote 3. "[W]e must affirm the Commission's decision so long as (1) it has made 

findings of fact on each material contested issue; (2) there is substantial evidence in the record to 

support each finding; and (3) its conclusions of law follow rationally from those findings." Durant 

v. District of Columbia Zoning Comm’n, 65A.3d 1161, 1167 (D.C. 2013). The starting point for the 

court is “the premise that the agency’s decision, like the decision of a trial court, is presumed to be 

correct, so that the burden of demonstrating error is on the appellant or the petitioner who challenges 

the decision.” Johnson v. District of Columbia Office of Employee Appeals, 912 A.2d 1181, 1184 

(D.C. 2006). The parties disagree on the appropriate level of deference, if any, the court should give 

to agency action. This court follows the binding precedent of the District of Columbia Court of 

Appeals which currently follows Chevron U.S.A., Inc v. Natural Resources Defense Council. 467 

U.S. 837 (1984).3   

 
3 The D.C. Court of Appeals has adopted the traditional deference shown to agencies, in accordance with past Supreme 

Court precedent in Chevron U.S.A., Inc v. Natural Resources Defense Council. 467 U.S. 837 (1984). In 2024, the 
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A. Under the DCAPA, Plaintiffs were not entitled to a contested case.  

Plaintiffs have argued that the plain language of 11-Z D.C.M.R. § 201.2 “mandates 

contested-case procedures.” See Opp. at 5. However, neither the plain language of the regulation 

or the case law support plaintiffs’ claim. Section 201.2 reads:  

Contested cases are adjudicatory in nature, present issues for resolution at a public hearing 

that potentially have a limited scope of impact, and involve primarily questions of fact 

applicable to that limited scope of impact, while broader issues of public policy are 

secondary concerns. Contested cases include, without limitation, all applications that do 

not meet the requirements of a rulemaking case under § 201.5. Contested cases include: 

[...] (e) Map amendments filed by the property owner or owners for a single property or for 

multiple properties that are contiguous or are only separated by a street or alley.  

Plaintiffs’ assert that the Court should read section 201 to “complement not contradict, each other.” 

Opp. at 26. The Court reads this argument that the zoning commission should, and must, grant a 

contested case at all times when any of the five situations listed as an example under 201.2 

applies.  However, the Court of Appeals held in Citizens Association of Georgetown, Inc v. 

Washington, that the Zoning Commission must decide “whether in the particular proceeding, the 

Zoning Commission performs an adjudicative function, weighing particular information and 

arriving at a decision directed at the rights of specific individuals, or sits in a legislative capacity, 

making a policy decision directed toward the general public.”  291 A.2d 600, 704 (1972); see also, 

Dupont Circle Citizen's Asso. v. District of Columbia Zoning Com., 343 A.2d 296, 301 (D.C. 1975) 

(noting that “there is no entitlement to an adjudicatory hearing” in proceedings to enact a zoning 

amendment); see also English v. District of Columbia, 717 F.3d 968, 972 (D.C. Cir. 2013) (“Beyond 

 
Supreme Court overturned Chevron in Loper Bright Enterprises v. Raimondo. 603 U.S. 369. The DCAPA is modelled 

on the Model State APA which was modelled on the Federal APA. See Dupont Circle Citizen's Asso. v. District of 

Columbia Zoning Commission, 343 A.2d 296, 304 (D.C. 1975). However, as the Court of Appeals has not yet made 

any ruling regarding agency deference under the DCAPA following Loper Bright, this court is constrained by precedent 

to follow the binding precedent which remains Chevron. See Riccardi v. District of Columbia, 2026 D.C. App. LEXIS 

155, * 16 n.4 (D.C. 2026); see also Opp. at 4 n. 1 (the D.C. Court of Appeals requests briefs “addressing whether, in 

light of Loper Bright and the ensuing D.C. Council legislation, [the Court of Appeals] continues to owe deference to 

administrative agencies’ interpretations of statutes and regulations” indicating the question remains pending and not 

ruled upon by the D.C. Court of Appeals).  
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the basic requirements of notice and an opportunity to be heard, the precise requirements of 

procedural due process are flexible”). That a line exists where “evaluation of the area would not 

rest upon the status of any particular property, nor would the peculiar problems of any one 

individual in the area be of paramount concern.” 291 A.2d  at 705.  Ultimately, ‘. . . zoning is an 

exercise of a legislative power, and not of an executive or administrative authority. The 

Commission, acting by delegation from Congress, performs a legislative function. The applicable 

statute sets forth the principles on which the zoning should be made and the administrative body 

carries out the details. . .’” Dupont Circle Citizen's Asso., 343 A.2d at 300 (citing American 

University v. Prentiss, 113 F. Supp. 389, 393, aff'd, cert. denied, 348 U.S. 898). 

Plaintiffs specifically raise as one of their identified concerns over the change in the Final 

Rule the “degradation of neighborhood character and aesthetic coherence,” which 

was identified by the Court of Appeals as a specific basis upon which the Zoning Commission had 

an obligation to consider broader policy considerations through quasi-legislative proceedings. 2d 

Amend. Compl. ¶ 26; 291 A.2d at 704-705.  Further, plaintiffs’ Second Amended Complaint 

notes increased traffic not on any one particular street but naming at least three specific streets 

(Oliver Street NW, Northampton Street NW and McKinley Street NW). Id.  However, plaintiffs’ 

argument that the commission must afford them a contested case under § 201.5 would require the 

commission to throw out a portion of the plain regulation stating that contested cases, “involve 

primarily questions of fact applicable to that limited scope of impact, while broader issues of public 

policy are secondary concerns.” Plaintiffs ask the court to strictly adhere to the plain text of section 

201.5 to find that they are entitled to a contested case, but seem to also want the court to ignore the 

portions regarding the scope of when contested cases are appropriate. The dichotomy does not 

match either plaintiffs’ arguments nor the case law.   
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In addition, the Zoning regulations expressly grant the Commission discretion to determine 

whether to employ rulemaking or contested case procedures.  The Commission explained its 

reasoning for setting a rulemaking for Case 23-25 at a public hearing on April 29, 2024.  The OP 

Report and NFRM also provide support for the Commission’s determination. Chairman Hood 

specifically said at the April 29, 2024, hearing that the Commission’s determination was based on 

the zoning map amendment proposal “contain[ing] issues that potentially affect larger numbers of 

persons or property of the public in general.” See Mot. at 17.  Further, the Final Rule would 

potentially affect properties in two separate wards, as well as residents, business owners, and 

property owners along the Chevy Chase Main Street Commercial Corridor   

As a matter of law, the plaintiffs were not entitled to a contested case and their claims to 

such fail. The Court thus dismisses the claim as to Count I.  

B. The Court must award appropriate deference to the Zoning Commission in its 

findings regarding the Comprehensive Plan and FLUM  

As previously noted, the plaintiffs have argued that the Court must accept their factual 

assertions as true and the Court should not review this matter on the merits. See Opp. at 32. The 

Court agrees it is not weighing the merits of the Commission’s decision, but is evaluating the 

decision strictly to determine "whether the findings and conclusions were arbitrary, capricious or 

an abuse of discretion, or not supported by substantial evidence." Dupont Circle Citizen's Asso., 

343 A.2d at 301. Both precedent and D.C. Code require this court to provide deference to the 

Zoning Commission’s interpretation of the Comprehensive Plan. See Howell, 97 A.3d at 581; See 

also D.C. Code § 2–510(c). It is clear to this court, from the NFRM, that the Zoning Commission 

has considered and made findings that the Rule is in accordance with the Comprehensive Plan, and 
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the FLUM.4  The Notice of Final Rulemaking makes extensive references to the Comprehensive 

Plan policy guidelines and where the policy guidelines seem at odds with the plan. See Mot. 

Ex B generally. However, the question before the Court is whether or not the decision of the Zoning 

Commission was arbitrary and capricious. The court gives appropriate weight and deference to the 

Commission and finds that plaintiffs do not bear the burden of showing that the decision of 

the Commission was arbitrary and capricious. The considerations of residents’ concerns, policy 

priorities, and other aspects of the plan demonstrate this Court that the decision was not arbitrary 

and capricious. See Mot. Ex. B generally. For that reason, the Court dismisses Count II.  

C. The data the plaintiffs challenge is not subject to review of this court under the 

DCAPA 

 The Court agrees with defendants’ arguments that the data which plaintiffs challenge 

consideration of, specifically data regarding the population estimates and census considerations as 

relied on in the Chevy Chase Small Area Plan (“CCSAP”), is not a topic which this court may 

consider.  As noted in the NFRM, “the Chevy Chase Small Area Plan (CCSAP) was approved by 

the Council of the District of Columbia.” Mot. Ex. B at 5. The matter of what was considered in a 

plan approved four years ago by the Council in determining the goals and policy considerations is 

not a matter that is before this court. The Council has accepted the plan. It is not arbitrary or 

capricious for the Commission to consider the data that it is required to consider under D.C. Code. 

See § 6-641.02. See Youngblood, 262 A.3d at 241 (“The Comprehensive plan is a legislative 

 
4 “The NMU-4/CC2 zone for the Civic Site, which is based on the MU-4 PUD permissions, would allow a FAR of up 

to 3.0 FAR and up 3.6 FAR with IZ Plus. This higher FAR is recommended for the NMU-4/CC2 zone based on the 

clear policy statements regarding the provision of housing in the Comp Plan, and the need for the site to also 

accommodate the civic uses. The NMU-4/CC2 zone would be not inconsistent with the FLUM, as it would achieve the 

policy direction to accommodate both the public facilities, including significant open space, and a moderate density 

level of housing. Comp Plan policy statements for this site indicate that the FLUM designation should not be interpreted 

as Local Public Facilities instead of a moderate density level of residential, but rather in addition to a moderate density 

level of residential on the site.” See NFRM No. 23-25 at P. 11; Mot. Ex. B (emphasis added.) 
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enactment establishing a ‘broad framework intended to guide the future land use planning decisions 

for the District.’”) The matter of the Comprehensive Plan, and the considerations of the D.C. 

Council in establishing its zoning and planning goals, is not a matter for review under the DCAPA 

which allows judicial review of agency decisions, not of the legislative decisions of the D.C. 

Council. For that reason, the Court dismisses Count VI.  

D. The Court dismisses count IX as the record does not indicate that this is a matter of 

spot zoning 

Plaintiffs argue that Case 23-25 includes illegal spot zoning as the Civic Site parcel was 

treated differently in the same action as the remaining lots that were upzoned. Unlawful spot 

zoning is zoning which may “pertain to a single parcel or limited area—ordinarily for the benefit 

of a particular property owner or specially interested party” and “be inconsistent with the city’s 

Comprehensive Plan.” See Daro Realty, Inc. v. D.C. Zoning Comm’n, 581 A.2d 295, 299–300 

(D.C. 1990). Plaintiffs assert that the Civic Site was treated differently as it was ultimately zoned 

differently than the other lots in Case 23-25. There is no dispute as to that. However, as previously 

established the Court must provide deference under the DCAPA to the Zoning Commission in 

evaluating the Comprehensive Plan. For the Court to provide that deference regarding some 

claims, but not others would be inconsistent. The NFRM is consistent in making findings that the 

Comprehensive Plan provides emphasis on both the need for affordable housing and for public 

facilities. At the minimum, the Court cannot find that plaintiffs have met their burden to allege 

spot zoning as the Court has found that the zoning does conform to the Comprehensive Plan, see 

§ VI(B), the Court cannot find that plaintiffs have met their burden to meet the second prong. As 

to the first prong, plaintiffs have not met their burden to show that the zoning is to the benefit of 

the District of Columbia, as the landowner. A conclusory inference that it is to the benefit of the 

District of Columbia is not sufficient. For that reason, count IX is dismissed.   
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VII. The Court reviews, and dismisses, the remaining claims under D.C. Super. Ct. 

12(b)(6) 

Having considered those claims that, based on the DCAPA, were direct appeals of the 

Zoning Commission’s actions, the Court now addresses the remaining claims under the standard of 

D.C. Super. Ct. Civ. R. 12(b)(6). This is appropriate as these claims stand apart with their own 

causes of action.  

 

A. Plaintiffs’ Second Amended Complaint fails to sufficiently plead due process 

violations 

Plaintiffs allege three separate claims as a violation of due process. In count III, they allege 

denial of due process under the Fifth Amendment based on consideration of race in “without 

contested case safeguards.” 2d Amend. Compl. at 70 (count III heading).  In Count VII, they allege 

a violation of due process under the Fifth Amendment for the denial of the “contested hearing and 

opportunity to participate.” 2d Amend. Compl. at 76 (count VII heading). In Count VIII, they allege 

a violation of due process under the Fifth Amendment for “refusal to recuse.” 2d Amend. Compl. 

at 78 (count VIII heading). The court finds that plaintiffs have not sufficiently pled due process 

violations. The Court has already found that the plaintiffs were not entitled to a contested case 

hearing. See § III(A). Further, no property interest has sufficiently been pled. Defendants argue in 

the motion that plaintiffs’ “due process violation [claims] fail because [p]laintiffs’ have not 

identified a property interest of which they were deprived” and goes on to provide a basis for that 

argument. Mot. at 27-28. Plaintiffs respond to this argument by raising arguments regarding 

procedural fairness, as to their arguments regarding Chairman Hood, but they fail to address either 

a property or liberty interest necessary to plead due process violations. Opp. at 44.  For that reason, 

the Court finds that plaintiffs have conceded the lack of property interest argument. Therefore, 

counts III, VII, and VIII are dismissed.  
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B. Plaintiff’s Counts V and X are dismissed for failing to plead sufficient facts upon 

which to sustain a claim 

“The Equal Protection Clause provides a basis for challenging legislative classifications that 

treat one group of persons as inferior or superior to others, and for contending that general rules are 

being applied in arbitrary or discriminatory ways.” Jones v. Helms, 452 U.S. 412, 423 (1981). 

Plaintiffs raise two claims under the Equal Protection Clause. Having considered both, and the 

requisite pleading standard, the Court does not believe that either claim is sufficient to bring a claim.  

1. Count V fails to sufficiently plead an Equal Protection Clause claim 

 When a party is alleging racial discrimination under the Equal Protection Clause they must 

plead one of two bases:  

“(1) that the plaintiff was subject to differential treatment because of membership in a 

protected class, such as one based on race; or (2) that the plaintiff was "arbitrarily and 

intentionally treated differently from others who are similarly situated—and the government 

has no rational basis for the disparity."  

Kingman Park Civic Ass’n v. Gray, 956 F. Supp. 2d 230, 247 (D.D.C. 2013) (citation omitted). 

Plaintiffs allege neither. Plaintiffs allege: 

 “[t]he Commission’s Final Rule emphasized that it evaluated the map amendment ‘through 

a racial equity lens,’ a framework that explicitly incorporates racial and ethnic 

considerations into zoning decisions. This lens was not applied neutrally or secondarily but 

was used as a determinative basis to justify a zoning classification otherwise inconsistent 

with the Comprehensive Plan’s Future Land Use Map and Generalized Policy Map” 

2d Amend. Compl.  ¶ 333. Plaintiffs argue that the Court may not dismiss the claim as they have 

argued that the Commission “relied explicitly on racial classifications to justify the action” and the 

Court must take all factual allegations as true. Opp. at 41; 2d Am. Compl. ¶ 208. However, it is 

unclear to the Court how that meets either of the pleading standards of the Equal Protection Clause. 

There is nothing in that claim that identifies how any plaintiff, or member of CCV, was subject to 

differential treatment than any other person by reason of race, other protected class membership, or 

any other basis.  
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2. Count X is dismissed for failing to sufficiently plead irrational basis. 

 A class-of-one Equal Protection Clause argument has an incredibly high bar. See Village of 

Willowbrook v. Olech, 528 U.S. 562 (2000) generally. A class of one argument must allege that the 

plaintiffs have been “intentionally treated differently from others similarly situated and that there 

is no rational basis for the difference in treatment.” Id. at 564. Willowbrook didn’t rest on just the 

allegation of different treatment among similarly situated individuals, but “on alleged an extra 

factor as well -- a factor that the Court of Appeals called "vindictive action," "illegitimate animus," 

or "ill will." Id. at 566 (Breyer, J. concurring). The need to plead such a high bar of irrational basis, 

“is sufficient to minimize any concern about transforming run-of-the-mill zoning cases into cases 

of constitutional right.” Id.  

 Plaintiffs allege that they have met that standard with regards to their argument that they 

were denied a contested case due to a previously filed lawsuit, as the Olech’s did in Willowbrook. 

Id. at 563. However, Plaintiffs’ arguments do not work with the factual history of this case. A 

reasonable person must be able to find that there was no rational basis upon which the decision 

could be made. See Am. Towers v. Williams, 146 F. Supp. 2d 27, 31 (D.D.C. 2001). But, in this 

instance, the Zoning Commission had set the matter for rulemaking five months prior to the first 

case being filed. Further, the Complaint even shows that the Director of the Office of Zoning found 

that the case met the standard requirements under the regulations for either a contested case or a 

rulemaking. See 2d Amend. Compl. ¶ 197. The court, having evaluated the Second Amended 

Complaint, does not find that plaintiffs have met the high bar required to plead a class-of-one Equal 

Protection Clause claim and dismisses Count X as it is clearly demonstrated within the Complaint 

that reasonable persons could find that there was a rational basis.5  

 
5 The Court found defendants’ arguments regarding plaintiffs comparing the zoning of only the Civic Site to Case 23-

02 instead of comparing the entirety of Case 23-25 to Case 23-02 highly persuasive. The Court finds the argument 
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C. Plaintiffs’ count IV under 42 U.S.C. § 1983 fails to state a claim upon which relief can 

be granted  

42 U.S.C. § 1983 states, in relevant part: 

 “[e]very person who […] subjects, or causes to be subject, any citizen of the United States 

or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or 

immunities secured by the Constitution and laws, shall be liable to the party injured in an 

action at law, suit in equity, or other proper proceeding for redress.”  

(emphasis added).  

Defendants move for the court to dismiss count IV, in part, due to the fact that the heading 

only addresses that the count is for “violation of Civil Rights Under 42 U.S.C. § 1983,” 2d Amend. 

Compl.at 71 (count IV heading), and that section 1983 is “not the source of substantive rights but a 

rather a method of vindicating federal rights elsewhere conferred.” Mot. at 26. However, the court 

believes that the subsequent paragraphs, specifically paragraph 326, adequately states that plaintiffs 

seek redress of violations of their Fifth Amendment Rights. However, the Court has already found 

that plaintiffs have failed to plead a property interest. Having failed to plead a property interest, the 

Court cannot find that plaintiffs have adequately pled a violation of Fifth Amendment Rights under 

§ 1983. See § VII(A). For that reason, the court dismisses Count IV.  

Therefore, it is this 4th of June, 2026,  

ORDERED that Defendants’ Motion to Dismiss, filed October 28, 2025, is GRANTED as 

to all counts; and it is further,  

ORDERED that this CASE is CLOSED. 

 

___________________________  

      Judge Veronica Sanchez 

      Associate Judge 

 
compelling that if the parties are to be found to be “similarly situated” they need to be “similarly situated” in the entirety 

of the circumstances. However, the Court does not base its ruling on that, as the Court is providing deference to the 

Complaint.   
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Copies to all counsel of record. 

 

 

 


